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Ray Point cxecuted a mortsace to tae Trustees or 
{2 cated Deeerber 16, 1971, recorded ' Daceubcr 17, i971 in Cook 
1652 of mortgages, page 191 which eacures tis sum of $410,009.69. 

Any interest or licn which those ceiendants bave or 
claim t> have in or upon thse mortzaged premices or seme pare 
thereof, is subject te thea licn of Che mortna ye of this Defancant. 
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hereof to be totally cancelled of vecord in che Offica of ths 
Ocean County Clerk. 
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UNITED STATES DISTRICT couRT > 


$/ A 
SOUTHERN DISTRICT OF NEW YORK 
SHS Secon eames esSenwmaeeeeeenn x 
BAYPOINT CORPORATION, 
Plaintiff, 
-—  £ =< : 73 Civ. 2549 
REPUBLIC NATIONAL BANK, 
Defendant. 
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HON. CHARLES L. BRIEANT, JR., 
District Judge. 
New York, N. Y. 
January 9, 1975 - 10:00 a.m. 
Appearances 
MOSER, GRIFFIN, KERBY & COOPER, ESQS., 
Attorneys for plaintiff, 


by: ROBERT SCHAUL, ESO., of Counsel. 


HERMAN E. COOPER, ESO., 
Attorney for Defendant. 
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THE COURT: The record will show that I had the 
motion by notice, which seems to be undated, but it was 
filed in this court January 2, 1975 by the defendant 
Republic National Bank. I was hearing the argument informal- fy 
ly on this motion here without the benefit of any transcript 
because I felt that I could conserve the resources of this 
Court and I Ordinarily do hear motions and pre-trial con- 
ferences without a record. However, a statement was made 
by counsel for the Plaintiff in the course of the argument 
and if that statement is a matter of record in the case 
I think it might warrant injunctive relief here, 30 I want 
to make certain of having a complete record and also to be 
certain that I understand the position of the Plaintiff 
in regard to this requested stay of the proceedings. 

You may now proceed on the record, Mr. Schaul, 
and you may begin at the beginning, if you wish. 

MR. SCHAUL: Your Honor, the action in New Jersey 
involves the defendant Republic National Bank as a co- 
defendant and senior mortgagor to the party moving tec fore- 
close his mortgage. The mortgage held by the Republic 
National Bank is for a face amount of $4,050,000. It ap- 
pears directly on the face of the mortgage that in fact > 
that amount is not the amount which ictually will ever be 


due on the mortgage. The mortgage contains very extensive 
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~ Provisions for adjusthients to determine the amount which 
) will be -- 

1 THE COURT: Just tell me about the res judicata 
effect. That's what we were discussing. 
o MR. SCHAUL: Zt am reaching that, your Honor. 

The New Jersey Court cannot proceed to determire 
the amount due under the mortgage, which is a necessary 
element of any mortgage foreclosure suit, without also 
10 determining the amount that is actually due on the debt. 

ll Now, it is my understanding that if -he New Jersey 

Le Court proceeds to determine that there are "X" dollars due 
on the mortgage debt or that there are no dollars due on 

4 the mortgage debt, which is what we contend in that action, 

15 then it is my belief that that Court's decision would be 

16 res judicata, or at cast collateral estoppel so far as 

7 that issue is concerned in this action. 

18 THE COURT: And that is the crucial issue in this 

19 action, isn't it? 


20 MR. SCHAUL: No, it isn't. 


21 THE COURT: Whether they were in default and how 

a much they owed? 

MR. SCHAUL: Th. crucial issue in this action is 

4 24 whether Republic National Bank breached its mortgage contract | 


2 with us --they hold it through assignment, but their mo-tgage 
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contract with us y refusing to perform certain acts called 


for in the contract with resulting damages to Baypoint, 


damages which led directly to the instituting of the 


mortgaye foreclosing proceeding in New Jersey and basically 


our claim in this action is for damages. 


Now, that is the reason why Judge Lacey felt that 


this was a transitory action, no* one which should be heard 


in New Jersey as an exception. 


THE COURT: Nobody disputes the fact that this 


is a transitory action I am sure. Tie question, as I 
understand it, and I do want to make sure I underst. n 
correctly, Laird Associates, who is not a party to this 
litigation, holds a junior lien on this property in New 
Jersey; isn't that so? 

MR. SCHAUL: There is an allegation that they 
have a pari passu letter from Republic, but in terms of 
recording sequence they are junior to Republic's mortgage. 

THE COURT: They are seeking to foreclose and 
sell and I also assume to get an insufficiency judgment, 
I assume? 


MR. SCHAUL: That is correct. 


THE COURT: Thev are suing your client Baypoint 


Corporation, which is your Client, and they are suing 


Republic National Bank, which is a necessary party to any 
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foreclosure proceeding. It is certainly a party to any 
surplus money proceedings after the sale. 

MR. SCHAUL: That is right. 

THE COURT: I take it the complaint in t2re 
calls for the property to be sold free and clear of both 
liens, Laird's lien and Republic's; am I correct? 

MR. SCHAUL: Yes. 

THE COURT: I am giving you these facts from my 
memory of prior pre-trial conferences we have had, but 
that's my understanding. 


Now, **2 validity of the lien and the amount of 


the lien of Repub?‘c are in issue in that case, isn't that 
So? | 
MR. SCHAUL: That is correct. 
THE COURT: There is also in issue in that case 


whether Republic's conduct or misconduct excused payment 
and performance by Baypoint, is that correct? 

MR. SCHAUL: Excused, your Honor? 

THE COURT: Yes. It constitutes a defense to 
payment, a defense to the duty to make payment. I am basing 
that statement on your affidavit, I think. 

MR. SCHAUU: I don't believe that is an issue in 


the suit, whether there was anything which they did which 


led to an excuse of performance. Basically the position 
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I believe ‘hat the New Jersey pleadings raise is as to the 


validity of the document, the basic validity of the document | 


as between Republic and its assignor, which is also a party 
to the New Jersey action, by the way. 

THE COURT: The cross claim of Republic seems to 
impose or collect the lien out of the property, doesn't it? 

MR. SCHAUL: That's correct. 

THE COURT: As I understand it, and I am referring 
to a quotation in Mr. Cooper's affidavit, or affirmation 
he has got it called, dated January 8th, in which he purports’ 
to quote from a pre-trial statement of facts and legal 
contentions submitted to the New Jersey Court in the Laird 
foreclosure action by yourself on behalf of Baypoint. 

The portions he quotes -- I won't quote them 
verbatim because they are part of my record here -- are that 
Republic is guilty of unclean hands in its conduct in the 
entire transaction -- that being the mortgage transaction, 
its assignments -- and by its own conduct is now estopped 
from asserting the claims arising in the cross ciaim. 

Among other things, defendant Baypoint desires 
a cancellation of the mortgage by virtue of the authority 
of certain New Jersey statutes which you cited there. 

MR. SCHAUL: That statute, as I understand Lt, 


relates to the cancellation of mortgages when there is nothing 
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due on them. 

THE COURT: I see. 

MR. SCHAUL: Your Honor, I think -- now, I 
represent to your Honor that I am not counsel for Baypoint 
in this action which is taking place ina fairly far portion 
of the State of New Jersey. 

THE COURT: We can't have this confusion of 
identity. 

MR. SCHAUL: I am just about to state my under- 
Standing, that this goes towards the validity of the 
assignment between United Berkeley, the original mortgagee, 
and Re ‘blic, which is now Claiming under this assignment 
a recorded assignment in New Jersey and United Berkeley is 
a party to the New Jersey action. 

I repeat my position, your Honor -- 

THE COURT: Your position is, as I understand Et, 
that a judgment which will be rendered in this foreclosure 
proceeding may be pleaded by you as a bar of this action 
here, a bar of the defendants in this action as res judicata. 

MR. SCHAUL: No. My position is that could be 
set up on the basis of res judicata on the basis of a 
determination of the amount under the mortgage and would 
not relate -- 


THE COURT: That's a critical issue in this case, 
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isn't it? 

MR. SCHAUL: Certainly the amount due under any 
mortgage is a critical issue, but our basic position in 
this case -- our basic relief that we seek in this case 
relates to ignoring whether or not in fact any money was 
due under the mortgage because the mortqage required the 
mortgagee to do certain thinas and we are saying now without 
any justification, disregarding whether any amount was due, 
Republic refused to perform the acts so that they were 
Clearly and unequivocally called to perform under the 
mortgage document, with the result that we were unable to 
convey land, we were unable to acquire property free of 
the lien as had been contemplated by the mortgage instrument 
itself. 

TPZ COURT: And they excused their breach of 
these provisions by Saying that you were not in good 
Standing; that you were in default, isn't that right? 

MR. SCHAUL: They have now stated that. We take 
the position that in fact that was not the motivating 
cause and in fact that the defaults that they allege only 
gave them an option to accelerate the indebtedness, an 
option which they never exercised. 


THE COURT: Whether or not you were in default 


depends on whether or not any money was owing that wasn't 
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Paid and that's a critical element in this case, isn't that 


SO? Your Pleadings here seem to indicate that. 

MR. SCHAUL: No, I don't think that's true, your 
Honor, because the mortgage document calls for certain 
Seriatum determinations at various times of issues which 
would arise as to whether Baypoint was entitled to a credit 
against the mortgage for certain amounts that it had spent 
and the issues relating to default arose before some of those 
events had been expected to occur. 

In other words, there were certain times at which 


we could take the position that they had been unable to 


3 


convey to us property or we had been unable to clear up 


- 


liens against property allegedly conveyed which would have 
been given us’ the right to a credit and they are saying now 
that in advance of those times there have been certain | 
acts of default on our part which excuse them from their 
Obligation to give us the releases from the lien of the 
mortgage that the mortgage itself called upon them to give 
and that certain collateral undertakings they had given 
to us at the time of the assignment called upon them to 
give to us. 

THE COURT: Perhaps you ought to tell me again, 
assuming your client is uniformly successful in its 


contentions in the Laird action, what facts the defendant 
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will be collaterally estopped to deny? 
MR. SCHAUL: If we were uniformly successful 

in our proceeding before the New Jersey Court, it is our 
Opinion that the Court would determine that under the 
mortgage contract ther> wWaS no money due and we would 
anticipate setting up that as a defense to any counterclaim 
that Republic might raise in this Court that there is 
money due under the mortgage, but that again would not 
look towards the relief wh: we are seeking in this mortgage 
which arises in our opinion whether or not any money 
ultimately ever was due under the mortgage which is now 
held by Republic. They were obligated to give us releases 
upon the payment by us of certain sums of money to a prior 
mortgagee. We paid those sums or we Stood ready to pay 
those sums of money, offered to hold the releases in escrow 
contingent upon that Payment and they in direct violation 

£ the terms of the contract refused to give us the releases 
with the result that we have been sued for breach of 
contract by certain contract purchases, we have lost certain 
mortgage commitments -- all this is pleaded in the complaint 
and the supplemental complaint -- and these have given 
rise to the damages which we seek in this action. 

As I stated in the affidavit, the validity of 


this document is not in issue in this action except insofar 
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as that word validity might be construed to include the 
concept of after acquired property which very clearly under 
New Jersey law as between a grantor mortgagee taking back 

a purchase money mortgage for his own grant states that 
after acquired property, acquired from a chain of title 
other than that of the original grantor mortgagee does not 
come under the lien of the mortaage. 

THE COURT: All right, I Suppose, Mr. Cooper, 
briefly you can state your position for the record. 

MR. COOPER: Our position, if your Honor please, 
is that this action -- 

THE COURT: Before I leave Mr. Schaul, is this 
order of Judge Wiley -- I have an undated copy attached here 
apparently in December 1974 in the Laird case. Is that 
still in effect? 

MR. SCHAUL: I don't know that that order was 
ever entered. To my knowledge it has not. 

THE COURT: It is attached to the affidavit or 
affirmation so-called. 

MR. COOPER: It is a proposed order being 
submitted which if it is signed, or unless Baypoint is 
restrained from proceeding to have that order signed or 
to act under it we are foreclosed. 

THE COURT: You don't just hand an order like 
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this to a judge out thers« thout some indication or 
ruling or direction on his part, do you? 
MR. SCHAUL: Your Honor, as to the conclusion 


of the motion here, under the New Jersey practice what 

would have happened would be at the conclusion of the motion 
proceeding, the moving party would submit to the Court a 
Proposed form of order. 

THE COURT: Before the motion is decided? 

MR. SCHAUL: There would have been certair, 
statements from the bench based upon which he would have 
prepared this order and each party, the attorney for each 
party in the action would receive a copy of the order 
and would have a period of five days within which to state 
that he either accepts the form of the order or he wishes 
it put down for hearing to settle the form of the order 
and whether the order actually states what the judge ruled 
from the bench. 

Now, I was not present at this -- 

THE COURT: You see, I think before I go into 
the momentous act of staying the proceedings of the State 
Court, which we are entitled to do in aid of our jurisdiction 
which I feel very reluctant to do, I would like to know 
precisely what is going on in the New Jersey Court. I have) 


been given an unconfoxmed copy of the proposed order and 
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as I gather it nobody nows for certain. Look at this 
paragraph 7 of this proposed order. 


“Any and all determinations reached by the Court" 
-- and that means the New Jersey Court -- “at trial as 
between the parties shall be binding upon all parties to 
this litigation whether or not a particular party participates 
in the trial of the particular issue.” 

When I read that I can just see that there is 
something going on here which is attempting to oust this 
District Court of its jurisdiction and I won't have it. 

MR. SCHAUL: Your Honor, I am sure that can 
be pteserved and I would be Willing to do that. 

THE COURT: I think you better get on the phone 
with these South Jersey lawyers and straighten these out, 
otherwise I am going to make findings on the record this 
morning and I am just going to stay this Laird case to the 
extent necessary to protect the jurisdiction of this Court. 
This case isn't here by my choice. I think it may block 
in New Jersey, but it is here and it is here as a matter 
of right. If you can't work out Something sensible here 
I am not going to have anything like this proposed paragraph 
7 in this proposed order, which has apparently been submitted 
to Judge Wiley of the New Jersey Court. 

MR. SCHAUL: Your Honor, may I just state the 
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reason why perhaps the language is deficient, the reason 
why I believe Paragraph 7 was placed into it? There are 
extensive parties in the action, many of whom are in 
default and many of whom are not participating. 

THE COURT: I would like to see this foreclosure 
proceed in New Jersey. I think the interest of Laird 
Associates are involved in this case and they are not even 
before me and they may be seriously hampered if there is 
some delay or confusion. I don't want to be the cause 
for that. 

On the other hand, if we can't find a practical 
manner in which this can be resolved it will simply be 
necessary for me to make some type of equitable direction 
here to protect this defendant from the claim of res judicata 
over there. 

MR. SCHAUL: Your Honor, I really think that the 
only way in which Republic is to be affected by this order 
is under Paragraph 2 of the order in which the Court says 
that Republic will first try to establish the validity of 
its mortgage and the amount of the balance due which they 
are alleging in that Court is $850,000. 

THE COURT: I dor't know what he means by that, 
you see. It may be that he is dealing with this question 


of the pari passu letter and I think if we get too detailed 
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2 about how the State Court shovid conduct its business that 
3 is a mistake also. It will be better to stay the whole 
4 thing than to have some Silly direction issue out of this 
5 Court as to what the order of trial will be in the State 
0 Court. 

There is a recent case in this Circuit called 

Goldman Sachs against Edelstein directed against the Chief 


Judge of this District on the possible threat that the trial 


10 of a non-jury case might lead to a claim of collateral 

ll estoppel or res judicata and they sta the entire trial 
\2 and I am prepared to do the same thing f there can't be 

13 a little common sense in this case. 

l4 I want you to do this: I will give Mr. Cooper 
15 the courtesy because he hasn't been heard on the record, 


16 but I want you to take a re- ss and call those South Jersey 


" | 
‘ 17 lawyers whose names appear on this proposed order and find 
18 out what you can do with them and you tell them I have 
‘ 19 instructed you to advise that if this res judicata or 


20 collateral estoppel problem intrudes into this case to an 
21 extent where it deprives the Court of the opportunity to 


‘ a ajudicate the issues that have to be here, I just won't 


23 have it and I will stay the whole thing if need be or I 
’ 2A will limit the stay and take some proceeding which will 
29 not be unduly harmful to Laird whose interests I think could 
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be adversely affected. 

MR. SCHAUL: Could I ask your Honor, would it 
be possible for us to avoid this problem? 

THE COURT: How can you discuss it if you don't 
have the facts? 

MR. SCHAUL: Could I consent in this Court to the 
proposition that the New Jersey Court will not be asked by 
Baypoint to determine anything other than the validity and 
the amount due, if any, under the mortgage held by Republic? 

THE COURT: You see, until you began your 
argument here I thought there was no real substance to this 
motion. I thought they were determining the validity 
of the liens on real property, which is a wholly separate 
issue. It is determined by the recording acts and they 
are going to have a foreclosure and a sale and surplus 
money proceedings which may take several months if it is 
contested and if there are appeals. As soon as you finish 
your discovery in this case we will come in and we will 
try it, but as soon as you asserted to me that what you are 
doing there is going to give you a bar of collateral 
estoppel here, then it became a serious question and that 
is why I sent for the Court Reporter because I didn't 
visualize that problem until you asserted it, but now I am 
on fair warning and I think you better take a recess and 


} 

| 

} 
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you better call your New Jersey counsel. It seems to me 


your client ought to want this foreclosure tc proceed dow 
there. 


MR. SCHAUL: Yes, that is correct. 


COURT: Certainly Laird should want it to 


mry 


ty 


don't think it's against the interests of 


Laat 


proceed and 
Republic unless they are qoing to be confronted with some 
such claim. You have to remember that thev are a national 
bank and Congress in its manifest wisdom, which I don't 
necessarily agree with, provided that the national banks 
could move their transitory actions into Federal Court and 
they did it and it is a matter of absolute right to them. 

Ne used to have the Franklin National Benk doin 
it every week here in this District. Once it was moved 
then it became shifted from the New Jersey Court to here 
by Judge Lacey's order and here it is. I have attempted 
to proceed in a practiztal and sensible way with it, so what 
you need to do is to get a recess and ser if you can't 
do something practical with the problem. 

MR. SCHAUL: May I ask a question? 

THE COURT: Certainly, but you know Mr. Cooper 
has been very patient and I have excluded him from being 
heard. 


What is your question? 
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MR. SCHAUL: Would your Honor feel the same way 
if the New Jersey Cour’ proposes to proceed to determine 
the amount due under the mortgage contract by construing 
its provision or adjustments? 

THF COURT: I don't know how to answer that 
question, but I would Say this, that if the New Jersey Court 
restricts its proceedina to adjudicating the lien on real 
property and leave: -»en the contract and ecuity claims 
which are asserted here -- and bear in mind you are a 
plaintiff you know. You are here as a Dlaintiff. You 
can't forget that, but if they limit it to a foreclosure 
action which will make an in rem determination as to what 
I understand is a very lovely tract of property, a piece 
of valuable property, if they will assert the terms of 
the lien and effectuate a sale and have their surplus money 
proceedings without violating the rights of the parties 
to this Court so that this Court 1S not ousted of juris- 
diction, that would be fine with me. I would see no ob- 
jection to that a I would think if the bank took any 
exception to that procedure they would be unreasonable. 


MR. SCHAUL: How could they determine the priority 


~v 


of the lien if they can't determine the amount of the lien 
THE COURT: It won't be res judicata here if 


it is an in rem proceeding, if that's all they are trying, 
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but you see what your people did down there, they tendered 
these outside issues, these equitable issues. They are 
gol: to have a foreclosure sale here and they are going 


ec cetermine the priority by the record. These are 


encumberances on the land records down there and these things 


should be able to be done. It is only when you come back 


here and assert that something has been litigated to the 
detriment of the bank in that court -- that's the only 


time that we have any problem here. 


MR. SCHAUL: How can the New Jersey Court 
determine the amount of debt without entering into the 


questions of the various adjustments? 


THE COURT: If they can I am going to stay the 
foreclosure, if their determination is likely to be res 
judicata or collaterally estop the bank. It is as clear 
as that. 

All right, Mr. Cooper. No discourtesy has been 
intended for you. You are going to be heard, but the most 
importan* thing is for counsel to call his New Jersey 
Clients. Maybe you can work out something practical. 

MR. COOPER: I have tried with Judge Wiley in 
New Jersey. I have made motions there. I have appeared 
before him. 


I have argued this whole question out and 


to no avail, otherwise we wouldn't come here and ask for 
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the relief, which is extraordinary relief. We recognize 
that. What I would suggest as a practical matter is the 
utilization of 42(b), because under 42(b) we can sever this 
whole area of dispute and have it resolved probably before 
they even get to the trial in New Jersey coupled with a 
stay against Baypoint from proceeding. 

Now, if I may just make one addendum here. 

THE COURT: If I make any Stay against Baypoint 
proceeding in New Jersey it will be as limited as I can 
make it and it will be only after they have exhausted some 
reasonable means of avoiding a stay and I expect you to 
aintain the posture of clean hands and if you can find 
a way of stipulating so I can avoid making a stay I expect 
you and your client to do that because a stay is addressed 
to the conscience of the Court, but as far as givin, you 
a split trial, we just have too heavy a docket of cases 
here to give somebody a split trial on a civil case. I 
have a very substantial criminal case with a stered 
jury which I am going to start to try. You are not ready 
to go with me tomorrow or Monday. 

MR. COOPER: I am. 

THE COURT: You are not. You don't have any 
pre-trial order and according to what I was told the last 


time you folks were here the discovery wasn't complete. 
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MR. COOPER: It has been completed by them. We 
have gone all the way. 

THE COURT: Also I have to state to you that there 
is a practice in this court to try criminal cases ahead of 
Civil, jail cases ahead of cases where the defendants are 
out on bail and *hen to take the civil cases in their order 
of filing and what you want here is a preference. I don't 
incline toward that unless it is unavoidable. So you 
better address yourselves to this problen. Use a little 
common sense here, but you can't ask Mr. Schaul to do any- 
thing here until he knows the precise status of the matter 
in New Jersey and I have a Suspicion that if he would 
tender the issue of the New Jersev attorneys down there 
they might find a very Simpie manner in which they could 
obviate the difficulty, so my suggestion is you take a 
recess, call them and then talk with Mr. Cooper. 

MR. COOPER: May I read one thing into the record 
for your Honor? 

THE COURT: Yes, certainly. 

MR. COOPER: I am reading now from the pre-trial 
order signed by Judge Wiley. 

THE COURT: Is that before me? 

MR. COOPER: It is before you to this extent, 


that this frames the issue that Mr. Schaul is talking about 
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which requires that we get some relief from this Court. 

He says, "As to Republic National Bank, ultravirus acts, 

acts on the part of United Berkeley, consideration 
indispensable party, validity and construction of assignment, 
fraud, misrepresentation, default, unclean hands, estoppel, 
waiver, no money due, setoff, breach of contract, standing 

~~ whatever that means - Statute of frauds, mandatory 
arbitration arbitration Provisions, binding effective 
arbitration work, laches and right of foreclosure and 

privity of contract." 

Now, if that doesn't Superimpose upon the issue 
in the New Jersey Court the very basic question that we 
have raised by them in this Court -- 

THE COURT: I think what you ought to try down 
there is whether the Plaintiff Laird is entitled to a 
judgment of foreclosure and sale and whether the liens are 
pari passu or not on the real property and then a chancellor 
Ought to go ahead with the Sale, direct the sale and have 
the surplus monies being paid in court. It is going to 
take you four to six months to do that and by that time 
you ought to be able to come in and try this case. 

MR. COOPER: We would have no objection if that 
would be required of Baypoint. 


THE COURT: You could do all those things without 
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MR. COOPER: That's satisfactory to me. 
} THE COURT: Can't you do that, Mr. Schaul? 
o MR. SCHAUL: Your Honor, it is unfortunate that 
the real estate market in thet area has collapsed. 


URT: It may come back. 


MR. SCHAUL: Not in the reasonably immediate 


rh 


Oreseeable future. There will be no surplus monies at 


this foreclosure. 
i THE COURT: Is that really so? Do you all 


a concede that? Your bank must know wha~ the answer is to 


4 MR. COOPER: All we know is that we have seen no 
likelihood at this.time of anyone bidding in for the mort- 
gage except the first mortgagee, who has Since started 

. the foreclosure action. 

18 THE COURT: Then why don't you save all the | 


problems because what do you get? Why don't you just do 


down there and consent to a judgment of foreclosure and 

Sale and go to the auction. 

x = MR. COOPER: Ve have no problem on that. If 
the Court in New Jersey would limit itself to the in rem 

4 ah proceeding before it. We have no quarrel with that procedure, 


= but we are certainly entitled to be protected against a res | 
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judicata determination. 


THE COURT: I understand that. You don't have 
to repeat that argument. I think it is quite clear in the 
papers, I think there is some substance to it under the 
decided cases in this CITourt. I think this Court has 


to protect its jurisdiction under this 1; 
mentioned before which some day ought to 


URntEIL it is it is my duty to uphold it. 


You know how I feel about hational banks coming 
in here and taking an unfair advantaqce of their customers 


that way, but that's the la 


be ae 
MR. COOPER: We didn't enact it either. 


: I know you didn't. I am not finding 


fault with anybody. 


Please take a recess and see if you can't do 


something with this problem. Let the Clerk know as soon 


as you have completed your telephone calls. 


{Recess.] 


MR. SCHAUL: Your Honor, I have spoken with New 


Jersey counsel and they tell me several things. First, 


the proposed order that is attached to Mr. Cooper's 
affirmation has not been Signed since the attorneys for the 
bank have entered an objection to it. He tells me that a 
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ng prepared or the hearing before Juage 


order mean? That was in issue. Apparently that is a 
question and a transcript is being prepared to determine 
whether that order does fairly comply with what he was 
saying. Apparently the sense of what he was saying from 


the bench at the time -- I am talking about Paragraph 7 


of that order -- was that he was bifurcating the issue of 


© 
rt? 
5 
rt 


Republic out of the trial and he wanted to be sur 
other parties who might not participate in that bifurcated 
section of the trial would be bound by any decision that 
might be made there. 
They tell me that the scheduling of the trial 
has been adjourned to March sometime and that they anticipate 
nothing happening in connection with the trial until March. 
THE COURT: March will be here before you know 
it and if you can't straighten it out I am going to grant 
the motion at least in part. I tried to tell you that 
before we took the recess. I was hopeful that these New 
Jersey fellows could give you a suqgestion. I have been 
thinking about it myself since we recessed and it seems 


to me that the issue of whether two mortgages are in pari 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE } 
FOLEY SCJARE, NEW YORK, N.Y. CO 7-4580 | 


. 4 


rgsr 26 
passu or whether they are of equal lien, which I suppose 
is an easy way to express it, is entirely proper to be 
tried there. That's between the Laird parties and this 
bank and it affects the lien on the real property and 

the question of whether Laird's mortgage is in default or 
whether Laird is entitled +o a judgment of foreclosure and 
sale is a very simple question that is entirely proper to 
be tried there and if you tried those issues and resolved 
them you might find that the whole rest of the New Jersey 
litigation would become academic. 

MR. SCHAUL: I wonder if we could have a short 
adjournment to give us an Opportunity to evaluate the 
situation as it concerns the two lawsuits. 

THE COURT: I am ordinarily very favorably 
inclined towards reasonable adjournments in matters with 
the hope that people can work it out, but my pesition on 
this is relatively clear and I am prepared to dictate my 
findings and conclusions an put them on the record while 
all this is fresh in our minds. 

You had your chance to call New Jersey and you 
came up with a big nothing. You told me that the transcript 
is being prepared. I don't know what possible inference 
I am to draw from that fact because your client's New 


Jersey lawyers submitted this order and I assume they did 
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ror assuming that that order is 
on. I think we ought to resolve 


this. This Court is too busy to be a party to whipsawing 
between two forums and this proposed order your peopl: 


submitte 


1s nothing is going to happen in the 


am informed 


of time 


copy of, 


dad down in Jerse 


. 
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ago. 


THE COURT: 


until March 


discovery and I am willing to 


y aS an awful big red flag on it. 


Your Honor, what I am suggesting 


- The only things 
ecord here. 


pre-trial order will be 


: 


this 


TInt? 
Well, 


That was entered a substantial period 


That's the order we ar talking about? 


Yes -- no. 


gave me an unconformed 


the December order. 


THE COURT: 


SOUTHERN DOISTR 
FOLEY SC 


% 


I am willing to represent that we 
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it. 
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is deteriorating into nonsense, 

MR. COOPER: I agree. We would be coming back 
and forth -- 

THE COURT: No, you won't be coming back. If f 
have to enter any preliminary injunction, which is what 
I am proposing to do, I am going to have tc give this case 

preference, and I don't want to hear anything from the 

back or anybody else that “hey are not ready to try it. 
I want you to ao directly to a Magistrate and det a pre-trial 
Order in this case and I don't want any of this old-fashioned 


lawyery in this case of I haven't deposed somebody or he 


hasn't answered a question. I won't have it. 


You are here seeking equity. You are getting 
equity. I am not just addressing myself to you, Mr. Cooper, 
I mean your clients also. This case, as soon as I finish 


my criminal pending matters, I am going to call it in. 

How long will it take? 

MR. COOPER: Two days. 

MR. SCHAUL: I think it will take Substantially 
longer. 

THE COURT: I don't think it will take substantially 
longer, but two days is a little optimistic from the way 
the pre-trial conferences have been going. 


MR. SCHAUL: It is a matter of documents and 


recordation. 
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THE COURT: This case can't be a matter of 

documents. If your client has engaged in the manner as 

charged they didn't to it Dy way of documents. I hope 


somebody sits down and reads how these charges are going to 
be proved or disproved. 

All right, I am going to make the followince: 
findings of facts and conclusions of law. 

The motion of the defendant Republic National 
Bank by notice of motion undated filed in this Court 
January 2, 1975 should be granted, at least in part, and 
I am going to direct you to settle an order on ten days' 
notice. 

The facts are as follows: 

One approximately April 30, 1973 the plaintiff, 
Baypoint Corporation, filed an action in the United S: etes 
District Court for the District of New Jersey in which it 
named as defendant the Republic National Bank of New York, 
which as its name implies is a national bank association 
located in this District at Fifth Avenue and Fortieth 
Street. It was a diversity action brought by the plaintiff 
Baypoint Corporation. Several course of action or counts 
were pleaded. 

By the first count the plaintiff alleged that it 


was the owner of real estate in Berkeley Township, Ocean 
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County, New Jersey and that it subjected that property to 


a purchase money mortgage in favor of United Berkeley and 


“— 4 | that certain agreements existed between itself and United 
5 Berkeley and that defendant Republic became the successor 

“ 
6 in interest of United Berkeley ar failed to comply with 


these agreements by its assignor and the plaintiff asked 

that the Court fix and determine the amount owed by the 

defendant to the plaintiff under these agreements, if any, 

and grant such other and further relief as might be equitable 

ll and just. | 
By the second count the plaintiff requested an 

order compelling the defendant to deliver releases of 


certain lots from the lien of the mortgage upon payment 


15 by the plaintiff to the first mortgagee of certain sums 
16 of money, the first mortgagee being apparently a different 
‘ V7 mortgagee. | 
18 On the third count the plaintiff sought damages 
| 
’ 19 arising out of the breaches on the part of the defendant 
20 of the contract rights referred to in the first and second 
21 count. Both compensatory and punitive damages were requested. 
> 2 | In the fifth count the Plaintiff asserted that | 
23 it could not determine the amount of interest to be paid | 
« a | Or the amount of principle due on the mortgage until the 


first count was adjudicated and sought declaratory relief 
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- that it need make no interest payments unti 


be 
ct 
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3 was determined and sought other relief. 
4 The fourth count charged the defendant with 
3 making a wrongful assertion that the mortgage covered after 
5 acquired property and probably not yet acquired and refused 
7 to give releases. 

The defendant's amended answer was filed in this 
Court on July 2, 1973 and I won't characterize that pleading 
i except to say that it is apparently a general denial and 
it pleads certain affirmative defenses, all of which are 
le set forth therein. 
13 After the action was initiated a proceeding was 
i brought before the Honorable Prederick Lacey of the District 
10 Court in New Jersey and as a result of that motion or 
application that Court correctly determined that the 
Li defendant was a aational bank and that the bank had an 
18 absolute right to have the venue of the action laid in 


19 this Court pursuant to Title 12 of the United States Code, 


20 Section 94 and on June l, 1973 Judge Lacey of the District 


21 of New Jersey ordered that the case be transferred to this 
| 
+ “ Court and that the defendant has ten days from the date | 
“ unless further extended by the transferring Court to respond. | 
. aA There has been some pre-trial discovery in this | 
25 action. There is no pre-trial order as yet entered. The | 
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Court has held several pre-trial conferences. 

In the interim it appeared that an organization 
known as Laird had Started a foreclosure action in the 
State Court of Ocean County, New Jersey to foreclose 
another mortgage; that in that mortgage foreclosure action 
Laird was asserting that its mortgaye was equal to or 
superior to the mortgage held by the bank and furthermore 
that on the consent of all counsel at a pre-trial hearing 
on March 13th, 1974 this action here was stayed and 
transferred to the Suspense docket of this Court by an order 
which I made on consent dated March 13, 1974 which stayed 
the action pending a determination by the Superior Court 
of the State of New Jersey fixing and determining the 
amount due, if any, upon the indebtedness secured by the 
mortgage referred to in the complaint or until the further 
order of this Court. 

Thereafter a motion was made by Republic to vacate 
the stay which had been entered on consent. The mc“ion was 
granted by an order dated December 3, 1974 and the action 
was rescheduled as an active case and transferred from 
the suspense docket of t Court and the stay of March 13 
which had been made on consent was vacated. 

The Court then directed that discovery should be 


resumed and should be conducted with diligence and implicit 
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in that direction was that the foreclosure proceedings in 
New Jersey would go forward and the Courts declined at 
that time to restrain the foreclosure action in New Jersey 
and concluded at that tine that this case should be tried 
after the trial in New Jersey. 

The Court had then been advised, it turns out 
erroneously, that the trial was scheduled to begin January 
25, 1975. I now find that is not so, that the trial is 
presently s~heduled for some date in March and it really 
isn't known, at least by this Court, when that trial will 
be held. 

In the proceedings in che New Jersey Court, 
Baypoint, which is the plaintiff in this action, submitted 
a pre-trial statement of the issues to be tried. A fair 
reading of the portion quoted in the affirmation of Mr. 
Cooper which is before me on this motion indicates to the 
Court, and I find, that the Baypoint Corporation proposes 
to try in that foreclosure proceeding the transitory issues 
which the bank has a right under the Federal Statute to 
try in this venue and that it proposes to obtain a judgment 
there which it believes will be res judicata or collateral 
estoppel as to those issues in this case and which deprive 
the defendant of its rights ti try this action, which 


incidentally was not initiated by the bank, but by Baypoint. 
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This conduct is inequitable and it threatens to 
oust this Court of its jurisdiction in this action and it 
is necessary in aid of the jurisdiction of this Court to / 
issue at least a limited injunctive order to prevent this 
conduct. 

In the pre-trial statement submitted by Baypoint 
in the Laird foreclosure action the issues sought to be 
litigated in that case included the question of whether or 
not a certain assignment was ultra vires, whether it was 
supported by consideration, whether Republic was guilty of 
unclean hands in its conduct of the entire transaction with 
Baypoint and by its own conduct estopped from asserting the 
claims arising under the lien of the mortgage. 

Furthermore, the Court over there apparently 
decided a motion. Where is that proposed order found? 

MR. COOPER: It is attached to my moving papers, 
if your Honor please, the notice of motion. 

I have another one here if it will be convenient. 

THE COURT: I have it, but it is just that there 
is a lot of papers un» here. 

On December 13, 1974.it appeared that the Superior 
Court of New Jersey in the Chancery Division heard a motion 
on the instance of Baypoint and another defendant in that 
foreclosure action and the Court infers that the proposed 
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Order was submitted properly; that the lawyers who prepared 
it and filed it were acting in an ethical fashion in 
4 attempting therein to reflect correctly what the New Jersey 
5 Court had directed at the argument, although the Court 
6 recocnizes that there has been some dispute as to the form 
7 of that proposed judgment and that the precise form of 
8 judgment has not yet been Signed, and when I say judgment 
9 I really mean to refer to it as an order. 
10 That proposed order provides or purports to 
1] provide that Republic must proceed first in its attempt to 
12 establish the validity of its mortgage and the balance due 
13 and that upon the completion by defendant Republic of 
14 its presentation the defendant Baypoint is to proceed with 
15 its defenses against Republic as well as establishing its 


16 counterclaim against Republic for discharge of its mortgage, 


| 


17 but to do so would require that Court to determine all of 
18 the issues which are before this Court in this action and | 
19 the order as proposed tn Judge Wiley of che New Jersey | 
20 Court proceeds further to establish that upon completion 


21 of the issues between Republic and Baypoint, then and only 


22 then will the plaintiff Laird who initiated the foreclosure | 
23 action in the first place proceed in its action to foreclose | 
24 the mortgage as alleged in its complaint. | 
95 The most egregious provision in that propused 


| 
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order is found in Paragraph 7 which says: 

“Any and all determinations reached by the 
Court at trial as between the parties shall be binding 
upon all parties to this litigation, whether or not a 
particular party participates in the trial of the particular 
issue." 

The effect of that is that it is impossible for 
this defendant in this case to protect its rights by 
absenting itself from the New Jersey litigation and there 
is an attempt there at the instance of Baypoint to reach 
out and try in that case in effect all of the issues except 
the claim for punitive damages, which is asserted in this 
case and that is an improper attempt. It is inequitable 
in that it attempts to indulge in a form of shopping of 
the worst sort. It is unconscionable conduct which this 
Court will not or cannot permit nor will this Court permit 
itself to be ousted of its jurisdiction in this action nor 
allow the defendant bank to be deprived of the privileges 
granted to it by Title 12 of the United States Code with 
respect to the transitory claims. 

The Court includes that limited injunctive relief 
should be granted which will prevent achievement of any 
judgment or decree in the New Jersey Superior Court in the 


Laird foreclosure action which will have the effect of 
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constituting a bar of judgment or a defense for affirmative 
basis for the assertion of collateral estoppel or res 
judicata as to the underlying issues in this case. 

The Court believes, however, that it is perfectly 
proper for the New Jersey Court to proceed with the fore- 
closure of the Laird mortgage and with a sale of the mortgaged 
premises free and clear of all liens in accordance with its 
regular proceedings; that there is no reason why that Covrt 
should not be in a position to litigate with finality the 
relative parity or precedence of the liens of Laird and 
Republic National Bank on the property, and furthermore 
that there is no reason why a determination which is entirely 
in rem and which pertains to the title of the property in 
which Laird has an interest, there is no reason why that 
Shouldn't be litigated there with finality and the Court 
doesn't propose to impede any of that proceeding at all. 

A proper order must be settled on notice which | 
will have that effect. 


Now, to do otherwise would oust the jurisdiction | 


ap 


/ 


of this Court and alth ugh I regret greatly impeding any 
State Court proceeding, I feel there is no alternative, 
in view of the failure of the parties to agree upon an 
equitable means of proceeding with both actions, which I 


really think could be done, but it has been impossible of 
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achievement in spite of efforts made which this record 
will show. 

I find that Republic National Bank would be ir- 
reparably damaged if forced to litigate the issues which 
they purport to intend to have litigated in that Court 
while this action is pending and I am relying in part on 
the somewhat expanded view of the questions of collateral 
estoppel and res judicata as set forth in the recent order 
of the Court of Appeals of this Circuit. I don't have the 
citation presently before me, but it is a reported and 
well known case entitled Goldman Sachs «& Company v. Edelstein 
as District Judge. 

There a mandamus was issued against the District 
Judge to prevent the holder of a non-jury trial where the 
facts to be found in that trial might conceivably be 
available to the plaintiffs in other jury cases under series 
of res judicata or collateral estoppel or claimed preclusion,| 
however you may wish to characterize that theory. 

Since that threat exists it is proper that the 
bank have reasonable protection from it, but this Court 
wants to make the limitation or interference with the 
State Court minimal and not to impede the rights of Laird 
or the rights of Baypoint to litigate with Laird. 


That basically constitutes my findings and con- 
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LVOY & FEINBERG, Esqs. ; 
Attorneys for Laird Associates 

bh ge ALEXANDER FEINBERG, Esq. 
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MR. COOPER: If your Honor please, I have the 
pleasure of introducing a bevy of members of the New Jersey 
bar who are distinguished in their own right as well as in 
this litigation. Mr. Walter Te Wolf. 

THE COURT: Mr. Wolf. 

MR. WOLF: Good morning, your Honor. 

MR. COOPER: Who asks to be granted the considera- 


tion of appearing on behalf of the defendant. 


Mr. Alexander Feinberg, Similarly, Laird Associates, 


and Warren G. Evoy. 

Mr. Rosenberg, Assistant Attorney General of the 
State of New Jersey. 

MR. ROSENBERG: May I correct that to Deputy. 

MR. COOPER: My promotion was not intentional. 
And except for that, I stand here alone. 

THE COURT: I think in New York a Deputy Attorney 
General outranks an Assistant. 

MR. ROSENBERG: And I must admit in New Jersey the 
Assistant cutra~ks the Deputy. 

MK. COOPER: That is why I had him promoted. 

THE COURT: In any event, why don't any of you who 


are net actually speaking find chairs. If you, sir, want to 


draw a chair up to the front table, I would be perfectly glad 


to hear you. 
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2 | MR.ROSENBERG: I would also like to be heara. 
3 THE COURT: Of course. But I only hear one at a 
~ 4 time. All right. I have two motions here, as I understand 
5 it. I have not had a chance to give consideration in any 
& 6 || depth to the papers, but there is a motion to vacate the 
| 
‘ 7 | prior stay. There is also another motion to enforce the 
8 stay 
. 9 | Is there an appeal pending? 
i} 
10 | MR. COOPER: There is no appeal, your Honor. 
1] MR. FEINBERG: Is it your Honor's practice or 
x 2 | §6desire that counsel who are not Speaking take the table to 
13 the rear? 
a 14 THE COURT: No, you may all share the Same table 
| 
15 | in this particular situation if you like, assuming there 
16 are enough chairs there. 
{| 
17 | I think I should hear the motion to vacate or | 
» | 
18 dissolve the stay first, because that might obviate the 
19 other motion. Who wishes to be heard in Support of that l 
, | | 
20 } motion? 
| 
21 MR. WOLF: If I may, your Honor. 
22 Your Honor, i am Walter Wolf. I am with Farr, | 
be 7 | 
23 | Reifsteck & Wolf, who are the attorneys representing the | 
24 | Pluintirf in this matter, Bay Point Corporation. However, | 
25 | we represent the corporation in the litigation that is 
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ongoing in New Jersey. 
THE COURT: You represent ijay Point? 


MR. WOLF: Yes, sir. 


THE COURT: But Bay Point is not seeking to dissolve 


my stay -- oh, you are. All right. I thought it was just 
the Laird interests. 

MR. WOLF: Bay Point is moving, and the moving 
Papers were filed and prepared by Mi. Schaul, who has 
appeared before you before, and specifically of course on 
January 9, 1975. He had a prearranyed vacation which 
Obviated his appearance in this matter. 

The application is for a dissolving of the stay 
which you had granted on January 9 and was found in an 
order which you subsequently signed. 

I believe that the factual reasons for the relief 


requested are found in Mr.: Schaul's affidavit, and the 


legal reasons are found in the memorandum which I prepared, 


filed and served on all the parties that have an interest 


in this litigation. 


‘ 


Your Honor, essentially, and without attempting to 


repeat what you already have before you in terms of the 
affidavit and the brief, we are in this position: On 
January 9, as a result of some off-the-record comments 


apparently made in chambers betwecn counsel, you went on 
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the record -- and the record will speak 
terms of your Honor's interpretation of 
12 USCA section 94. I refer to this as 


which is the title of that statute, and 


for itself 


the application of 
a venue statute, 


I also make 


reterence to the anti-injunction section of Title 28, 


section 2283. 


Our position very simply is that there is a general 


proliibition against injunctions issuing in the federal court 


to restrain state court proceedings. 


THE COURT: It has an exception in it, does it not? 


MR. WOLF: My notes indicate that the next point I 


was going to cover was the exception relating 


granting of an injunction as necessary in aid 


court’s jurisdiction. Obviously, if section 


jurisdictional statute, there is something to 


talk about, 


and it is our legal position that this is not 


it is a venue statute. 


the case, 


THE COURT: I don't doubt that it is a venue 


Statute, but your client initiated this federal court 


litigation in New Jersey. 


MR. WOLF: That is correct. 


THE COURT: You selected tis forum and you 


tendered to the federal court the controversy that you had 


with the bank over there; then they moved it here. 
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2 |i discussicn concerning Title 12 obetvecn Mr. Cooper and 


3 | myself was really a sort of a Subsidiary philosophical 


question. I really think the case should have been left 


5 | where your client brought it. 


. 6 | MR. WOLF: So do I. 
’ 7 | THE COURT: But there is nothing I can do about 
8 | that. 
; 9 | Mi. WOLF: If you can't, I can't. 
10 | THE COURT: I am hearing you. 
1] MR. WOLF: Your Honor, I think that if the matter 
ss 12 | had been dealt with on the two briefs that were filed by 
13 ! Bay Point before Judge Lacey, these problems would never 
. 14 | have aric.1. 
15 | THE COURT: You see, I regard this as a transitory 
16 | action, not an action in rem affecting the property. | 
17 | MR. WOLF: When you say this, you meat the com- | 
18 | plaint and supplemental complaint. | 
P 19 THE COURT: This present case that is here before | 
20 | me. | 
21 MR. WOLF: Whether it is or it is not, for purposes | 
22 | of this motion, as our brief indicates, I am assuming that | 
i 23 it is. The fact remains that the foreclosure started by 
24 ! Laird in New Jersey is an in rem action, it is a local 
a 


action, if I can use some terminoloyy borrowed from the 


| 
} 
| 
| 
} 
} 
! 
| 
| 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


-_ 
rs 


= 8 R 


37 


A-170 


Cases under section 94, and any intrusion by the federal 
court in New York in that aspect ] think creates a problem, 
And while I agree that this suit was Started first by 
Bay Point in the federal court, we didn't Start the Laird 
Suit; Laird did. we are a party defendant Just as Republic 
4S. And Republic has voluntarily entered into that 
litigation by counterclaiming against Laird in the State 
court litigation and Cross~-claiming against Ba- Point. 

Quite frankly, we are in this position: They are 
apparently at liberty to litigate their rights as they see 
then attirmatively against the plaintiff Laird, Bay Point, 
and whereas we are now finding Ourselves under a restraint 
to do the same thing with respect to them, 

THE COURT: What affirmative relief is the bank 
Seeking against Laird? 


MR. WOLF: They want to Claim a Priority in terms 


of .their mortgage, among other things. 
THE COURT: yYoy Wouldn't even he 2 to plead that, 
would you, a local real estate action in New Jersey? 
MR. WOLF; They could have filed an answer and 
asked that their lien be reported upon and heard upon 
Priorities, that is right. 
THE COURT; They are not Seeking affirmative 


monetary damages or affirmative relief against Laird; they 
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>) 
are just becoming parties to a foreciosure in which if the 
is any surplus moneys the Court would have to see who has 
Isn't that right? 
MR. WOLF: Well, you use the word "just," and I 
don't want to be bound Sy your use of that word when I sav 
correct, your Honor." And if I can ju.t say that 
Say they “just" want to do this, that, and the 


Other thing, the fact is we are t 


Republic 


thousand 


Plus, and Fidelity Mortgage Investo 
mortgagee, 


Now, when you are talking priorities 


piece of 
think we 
taken in 


brief as 


genuine bidding at the Sheriff! 
Surplus moneys, I think it is a métter of 
that Laird is talking about and Rep 
Because where there is not gOing to be a 


jun:c. lie:ors are in there for their last fight. 


, by their own statement, 


alking about 


e in terms of 


Six or eight hundred 


dollars -- I have forgotten the exact amount. 


MR. FEINBERG: Eight hundred fifty. 


MR. WOLF: The plaintiff Laird is seeking 


land that hopefully exceed 


rs, who ‘s 


the 


is in there to the tune of in excess of $3 


are talking about a matter of real substance 


CAIN ave 
v2 4U,UUU 


ee 
zirst 


at that level on a 


S the first mortgage, I 


ana, 


context with Mr. Schaul's discussion with you, 


it was,about the likelihood of there being 
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1 | we 9 
2 corporation and there is not going io be anything left | 
3 | over after the land is scold. There is an after-acquired 
w 4 |} title question lurking in the background here which affects 
5 | FMI and which has been raised by Republic and as well as 
& 6 || by Laird. | 
= 7 THE COURT: Understand that I am not a New Jersey | 
8 | practitioner and I don't hold out any special knowledge as | 
‘ 9 | to how they administer mortgage foreclosures, but I assume | 
10 | the practice cannot be too greatly different from New York. | 
11 | I would think that there would be no problem whatever in hav 
H 
, 12 | ing a judicially supervised sale of the property. If you | 
J 13 | have nothing more thar is necessary—that is necessary to | 
q 14 | Satisfy the costs and the tax liens on the first mortgage, | 
15 | then there is nothing he is to fight about, is there? | 
16 | MR. WOLF: I know ycu said this in the record on 
17 | January 9, but that is a poirt of view -- 
; 18 THE COURT: Nobody has ever answered the point. 
19 | MR. WOLF: Well, then let me. I know that that | 
20 | poznt of view is shared by Laird, and I know it is shared 
| 
21 i by FMI, but they are plaintiffs and they contend that they 
J 22 } have valid, in one case first,and in the other case second, 
“ , . » | mortyayes. Laird contends to some extent that they have a 
% | first one. | 
i 25 Be that as it may, I represent the mo: .gégor. I 
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we 
want to litigate a nuiabe : things which go to the very 


essence of whether in fact there is a mortgage or not. 


THE COURT: Which are the things you want to litigate 


in Jersey in the foreclosure? What are the issues? 

MR. WOLF: Well, they are listed in the pretrial 
order and they are mentioned in the record on January 9 
Fy Mr. Schaul. I don't, have the pretrial order with me. 

THE COURT: I am asking you to put it in simple 
terms, because my hope is that there would be a practical 
approach to this entire problem. wWe don't need to have 
proliferating litigation here. 

MR. WOLF: I agree. 

THE COURT: There should be a practical appresch 
here. You have the parties here today. We are fortunate 
that. we have Laird here. We ought to be able to come to 
some rcusonable arrangements. 

MR. WOLF: Here is what I think would be the 
practical solution. 

THE COURT: Before you talk about what you think 
would be practical, just verbalize for me, if you would, 
what issues of fact or law you want to litigate in New 
Jersey that you are prevented from litigating. 


MR. WOLF: With respect to Republic? 


THE COURT: Why don't you start from the beginning? 
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I assume you have contests with the mortgagees, don't you? 

MR. WOLF: Well, we have major issues with 
respect to FMI, Laird, and Republic. As to Republic, we 
are contending that -- and I quote now from page 22 of the 
record of the transcript -- 

THE COURT: Don't quote. Just give me the 
Substance of the point. Explain it to me. 

NR. WOLF: We think that the mortgage that was 
created by Bay Point -- that is, the purchase money 


mortgaye ~- was fraudulently assigned by the seller, United 


Berkeley Realty Enterprises Association, to Republic National 


THE COURT: That would be totally academic unless 
there is some money available for that mortgage, isn't that 
right? 

MR. WO.F: I don't think it would be totally 
academic, especially when you are dealing with a litigation 
here in New York, no. 

THE COURT: So you are really trying to get the 
litigation in New York determined over there, then, aren't 
you? 

MR. WOLF: Your Honor, whether that-.is the case or 
not is up to you. 


THE COUR1: ‘hat is the problem I face here. You 
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see, I view this as a foreclosure action in New Jersey 
which ought to proceed, and that it ought to proceed, first, 
by selling the subject property and seeing what is involved 
here, and if there is no money for the second and third 
mortgagees, then there is nothing to fight over there. 


There is no local action, there is no res. You have a 


83) 
~ 
if) 


mortgage that is under water. If there is a successful s 
two things happen: you have stopped the running of your 
charges, you have stopped the running of your taxes, which I 
assume are prior to all the mortgages, they must be, real 
estate taxes; and you will know whether there is any issue 
of priority of lien. If you have an issue about the priority 
of liens where there is nothing to have a lien on, it is a 
useless waste of lawyer's time, isn't it? 

MR. WOLF: I suppose that would be true, in hind- 
Sigitt. 

THE COURT: You see, I got the impression that 
they were trying to ease this case out and get it attended 
to over there, and thereby attempting to oust this court of 
jurisdiction, which surprisingly your client first sought, 
and that in aid of this court's jurisdiction, to prevent 
this action from being mooted in that fashion, by trying to 
raise these issues in what really is an in rem action with 


no res, that it was appropriate to enter injunctive relief 
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in aid of tle jurisdiction of this court. 

MR. WOLF: Judge, it is just the Opposite. 

THE COURT: All right, maybe it is. 

MR. WOLF: We did not ease it back in New Jersey. 
It was eased up here by Republic. 

THE COURT: Because you started the federal case 
with full knowledge of the effect of Title 12. 


MR. WOLF: We started a diversity suit, which was 


| Met with a motion to transfer. 


THE COURT: That was obvious to you the day you 
read the caption and it said Republic National Bank in the 
Caption. 

MR. WOLF: Well, I wasn't around at that time. 

I can't take credit or blame. put whatever the rae may 
be, that was done. 

After it came up here, you entered an order which 
I the:ght was a logical solution, and frankly this is what I 
am seeking right now: to let us litigate our matters down 
in New Jersey, and forget what Bob Schaul Or Walter Wolf or 
Judge Wiley or anybody else Says about adjudicating iss’es 
with respect to Republic You up here can or cannot apply 
equitable estoppel or collateral estoppel principles as you 


see fit. And I can only Say that nothing has been done with 


|finality, no judgment has been entered, no orders have been 
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entered against Republic to this moment. I 
reason alone there should not be injunctive 
because no harm can come to Republic unless 
in the State of New York. 
THE COURT: Why do you -ay that? 
MR. WOLF: Because we are parties 


court litigation in New York, and since the 


A-177 
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think for that 


intervention, 


the harm comes 


in this federal 


Laird suit is 


Strictly an in rem action and since no personal judgments 


of any sort can be entered in that case, there is absolutely 


no possible way that Republic can be bound in New York except 


as you would allow it to be bound. 


THE COURT: Please tell me what is the possible 


purpose of litigating the issue of whether they committed 


a fraud in effecting the assiqnment if they are not going 


to be bound by the result of that litigation? You don't 


try cases to get judgments that don't bind people, do you? 


MR. WOLF: No. But if I can knock out a lien in 


New Jersey, I am going to do it ina mortgage foreclosure 


suit. Because the outcome of the sale to some extent 


depends upon the Jitigation that preceded the judgment. 


frankly, there are other provisions in the purchase money 


mortgage which we seek to litigate with Republic, such as 


the arbitration provision in the mortgage and the fair price 


adjustment 
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THE COURT: Suppose you are uniformly successful 
in all of your litigation over there, assume that it is 
permitted to go forward, what good does it do you if it is 
not goiny to be binding on Republic in some other case in 
some other forum? 


MR. WOLF: I am not personally conceding that it 


THE COURT: That is why I am issuing an injunction. 
It 1s as clear as that. 

MR. WOLF: I understand your outlook, but you are 
assulning that it automatically binds Republic, that is, the 
determination in New Jersey. What I am Saying is, the cases 


indicate that. whether it does or it does not depends on the 


forum in which the litigation that follows is brought, namely 


your court. 
THE COURT: -.If yadid not think it was binding, 

you would not pursue it, would you? 

MR. WOLF: Weli, hope springs eternal, Judge. 

TUL COURT: I think it would bind them, and that 
is why I am stating it. I think if you did not think so, it 
would be more than foclishness .to be attempting to litigate 
it under the kind ot a picture that has been duscrised to me. 

I don't know why you don't just take an appeal 


fron my stay. I invite you to do that. 
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MR. WOLF: I discussed tnis with Mr. Schaul, and 
quite candidly he felt, and with all due respect to Mr. 
Schaul, when he called me from the phone booth subsequent 


to the colloquy which occurred betweenyou and Mr. Schaul, 


in the context of our phone conversacion I did not realize 


that he did not know about certai 


n tiings in the Laird suit. 


It was only several days later when this 


occurred to us, 


and in all honesty I felt, and so di he, t 


hat addressing 


Ourselves once again to the Court would be a more 


appropriate 


attempt to resolve it. 
THE COURT: You see, I would be delighted to 
have all of you continue with the foreclosure Suit, so long 
as you don't attempt to litigate in that action the issues 
of which this Court has jurisdiction in this pending action. 
And I don't see why you can't. do that. It looks to me 
like what you are trying to do is indirectly undercut the 
jurisdiction in this action by litigating an issue over 
there, and then if you resolve it Satisfactorily you will 
come to this Court and Say,."Well, the bank is collaterally 
estcpped, or perhaps even under principles of res judicata 
it is bound by the findings made in this foreclosure svit." 
And you will assert that, even though there may be no money 


available for the Repr'blic mortgage, because it stands so far 


down in the order of priorities. 
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MR. WOLFE Judge, if yo correct on the 
Jurisdiction issue, then I am wrony. But I taxe issue with - 


THE COURT: I will be glad to have you show me 
that I am wrong, but you have not indicated anything to make 
me conclude that you are not bringing the controversy forward 
there solely to bind the bank and not as a purely in rem 
matter. 

MR. WOLF: We are defendants. You have got to 
remember that. 

THE COURT: You. are defendants who are seeking 
affirmative relief. 

MR. WOLF: As is Republic. 

THe COURT: Maybe they should not do it too. I 
will stay them also. 

MR. WOLF: Your Honor, frankly I thin; -nat it 
just boils down to a conceptual outlook on jurisdiction, and 
I think that if you concede that it is jurisdictional -- I 
think you are right. I view it otherwise, and I think it is 
as simple as that. 

THE COURT: I am bpen to be convinced how you view 
at. 


MR. WOLF: I view it otherwise, that section 94 


is not a jurisdiction*:l statute. 


THE COURT: Perfectly agreed. 
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MR. WOLF: I know that. whut when you talk about 
undercutting the jurisdiction and when you talk about the 
jurisdiction of this court being threatened by some 
adjudication in New Jersey, I personally, frankly and 
candidly,don't see where the jurisdiction arises. The 
jurisdiction is diversity, to give this court jurisdiction 
to hear this matter in the federal court. 

THE COURT: Yes, but you brought a case in federal 
court; it is a case that is here. 

MR. WOLF: Yes. 

THE COURT: And once you start a case, after the 
answer is filed, then that is a case and there is no wey to 
get out of it. 

MR. WOLF: That is right, sir. 

THE COURT: The fact that it was transferred from 
Newark to New York does not enter into these discussions at 
all. 

MR. WOLF: That is correct. 

THE COURT: You can just treat these issues the 
Same as the case was pending still in Newark. 

MR. WOLF: With one exception. I think that the 
New Jersey federal court could litigate all the matters that 
areé occurring in the Laird suit. 


THL COURT: I don't know if they could, because I 
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don’t know if they would have compiete diversity. 

MR. WOLF: That may be true. 

THE COURT: It may be that Laird or FMI or -- 
MR. WOLF: I am talking about prver. 

THE COURT: Power is jurisdictional. How about 
these tax authorities? Aren't they a party to the fore- 
Closure too? 

MR. WOLF: The tax authorities? 

THE COURT: Yes. Aren't there tax lien holders? 


MR. ROSENBERG: May Speak for the State of New 


Ln 


Jersey, if your Honor please. As far as I know, we were 
never made a party to this action. 

THE COURT: By "this action," you mean the Laird 
foreclosure action? 

MR. ROSENBERG: The foreclosure in New Jersey. 

THE COURT: Isn't it normal in your state to do 
that? 


R. ROSENBERG: It usually is, yes. I was 


Surprised when I saw this particular action, and TI only saw 


it yesterday for the first time, that the State of New Jersey 


Was not mentioned. 
THE COURT: You see, if there were, it would be 
impossible for Judge Lacey to have foreclosed the mortcage. 


MR. FEINBERC Excuse me, way I interrupt for a 
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MR. FEINBERG: There is nothing due and owing to 
the State of New Jersey in the foreclosure itself, since I 
am the movant in that particula: proceeding representing the 


Laird ..ssociates. 
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Tik COURT: All right. 


MR. FEINBERG: There would be no necessity in 


making the State of New Jersey. The Only taxing authority, 
J y y 


if your Honor please, I am sure you may be referring to is 


+ 


the municipality, and there are outstanding tax title liens 


whichhave not as yet been foreclosed. Of course, they are 


paramount to everything. 


your 


THE COURT: Yes. 


MR. ROSENBERG: Let me point this out, if I may, 


Honor. As a general rule, the State of New Jersey is 


made a party for the pre’ ction in the sale, since our 


taxes, if any -- corporate, franchise tax, and so forth -- 


may have prominence in this matter. 


THE COURT: They may be a lien on the res? 
MR. ROSENBERG: They usually are by law. 
MR. FEINBERG: That is true. 


MR. ROSENBERG: And for thut reason usually the 


State of New Jersey is mentioned in general. 
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THE COURT: All right. Weil, I ought to go back 
to my Original concept here. If you could, as far as I am 
concerned anything that you can do in that foreclosure 
which is not going to be available as collateral estoppel 
by judgment or res judicata in this litigation, you can go 
ahead and do. This Court is perfectly prepared to modify 
what I think is a rather limited stay, to modify it even 
further, if you can show me something that the Court could 
Or shoulc do in that area, but not to permit the transitory 
claims to be litigated indirectly in that foreclosure. 

All right, who wants to be heard next? We will 
give the Attorney General prior courtesy if you want to be 
heard. 

MR. ROSENBERG: No. 

MR. FEINBERG: You represent the great sovereign 
State of New Jersey and I yield to you. 

MR. ROSENBERG: Go right ahead. 

MR. FEINBERG: If your Honor please, my point is 
that, in keeping with what your Honor has said, when you say 
you desire, you would like to see the foreclosure proceed 
unhanmpercd, as you referred to in the transcrip’ of 
January 9, “I would like to see this foreclosure proceed in 
New Jersey, and I think the interestsof Laird Associates 


are involved in this case and they are not even before me, 
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and they inay be seriously hampered if there is some delay 


or confusion." 


This is all we are asking to do. And we are not 


a party to this litigation. All we are asking to do is to 


proceed with our action in rem on the foreclosure itself, 


and the only dispute we would have at the time as far as 


are concerned 


with Republic National Bank is as to the 


priority of their lien. 


THE 


jand it was not 


MR. 


THE 


MR. 


THE 


doesn't it? 


MR. 


THE 


MR. 


MR. 


COURT: I see no problem in adjudicating tha 
my intention by my order to limit you from - 
FEINBERG: Yet I was told to the contrary. 
COURT: Who told you that? 

FEINBERG: Mr. Cooper or Mr. Smith. 


COURT: Well, it makes a difference which, 


FEINBERG: Yes. He is not here. 
COURT: Did you tell him that, mr. Cooper? 
COOPER: No, I didn't. 


FEINBERG: . Maybe Mr. Smith did. I don't 


remember. One of them. 


THE 


Smith? 


MR. 


THE 


COURT: Just clarify for me: Who is Mr. 


COOPER: Mr. Smith is our New Jersey counsel 


COURT: All right. 
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MR. COOPER: Who acts in the same fashion as 
these gentlemen act for the other parties. 

The issue between Laird and the bank, so far as 
they relate to a determination there as to the validity of 
the mortgage, which is an issue which may develop out of 
the foreclosure proceeding in this contest as to who has 
Priority between the Laird mortgage and the bank mortgage, 
Was the one point of restraint with which we are concerned. 
Laird was not before this Court. 

But for them to in effect collaterally establish 
Or seek to establish the invalidity of the mortgage, even 
though they are not Bav Point, would have the same impact as 
if Bay Point was doing precisely what your Honor has 

rohibited them from doing. 

THE COURT: Hew could that be, Mr. Cooper? Wait 
just a monent. As the Court understands it, all of the 
complaints or grievances against the bank which are before 
me arise out of conduct by either Bay Point or the bank -- 

MR. COO>s": ight. 

THE COURT: --+ after the Mortgage was duly recorded 
¥ +4 Original mortgagee. It is possible to create equities 
between a mortgagee and a mortgayor ufter the lien has been 
fully recorded and indexed Or docketed or whatever they do 


down there. 
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If your bank or your predecessor assignor behaved 
in an equitable fashion with Bay Point, that may give them 
the cause of action they are pleading here. But I don't see 
how that affects the priority between Laird and the bank. 

MR. COOPER: May I go into the facts, although I 
had hoped to avoid it. 

THE COURT: If he contends otherwise, I would 
ratiicr hear counsel for Laird tell me that. 

MR. COOPER: Fine. 

MR. FEINBERG: No, I am -- 

THE COURT: Are you trying to assert any claims 
against the Kepublic mortgage arising out of anything that 
occurred after the date of recording? 

MR. FEINBERG: No, we are talking about what 


happened prior to the date of recording. 


THE COURT: Your bank did not even own it then, did 


you? 
MR. COOPER: Well, we acquired it simultaneously, 
the same day, within an hour after the mortgage was granted. 
THE COURT: All right. 
MR. COOPER: There was no interval there which 
they could relate to in attacking the recorded instrument. 
But I may not have made myself crystal clear or 


perhaps I have made myself too clear. But the problem as I 
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see 1t here is that whoever tries the issue against the 
bank, which may result in an adjudication affecting the 
validity of the mortgage between Bay Point and the bank, 
would be trespassing upon the pending action in this court 
between Bay Point and Republic on that very issue. 

We would be bound if the New Jersey court can 
proccéd and by some mischance, a judicial error perhaps, 
decide that our mortgage had no validity. Because if it 
has no validity as to Laird, then it has no validity as to 
Bay Point. 

THE COURT: As I understand it, Laird could not 
raise any equities in a mortgage foreclosure which exists 
between Bay Point and the bank. ~- 

MR. COOPER: Right. 

THE COURT: The issue is one of priority of lien, 
isn’t it? 

MR. COOPER: That is all. 

MR. FEINBERG: We are talking about priorities. 
We want to proceed with our foreclosure. And if the court 
in New Jersey finds that as a matter of fact, as we allege, 
our mortgage has priority and not pari passu, .as they 
attempted to have us concede in writing, which we refused to 
do, then I don't see there is any conflict with the juris- 


diction of this court. 
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THE COURT: I don't see it cither, but just spell 


it out for me. What is the basis for your claim, the factual 


or legal basis for your claim, of priority? 
MR. FEINBERG: The way the mortgages were created, 
it was understood as far as we are concerned, when our 


mortgage documents were sent to the settlement, which we did 


not attend, we were not invited to attend, someone -- I don't 


want to make any accusations now -- shifted the documents 
around and recorded their mortgage first prior to our 
Mortgage. We say that was wrong and it was never intended 
to be done. We want to go back into the very merits of 
what the loan -- 

THE COURT: I think you ought to tell me who is 
the someone. 

MR. FEINBERG: I personally -- my partner -- Mr. 
Achee was there, and -- were you there, Walter? You weren't 


there. 


THE COURT: Was the someone Bay Point or Republic's 


assignor? Who was it? 

MR. FEINBERG: I was not there; I don't know all 
the people who were there. é 
THE COURT: You certainly have to know if you are 


going to try this. 


MR. FEINBERG: That is the thing we intend to find 
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in the discovery, and he refuses to heve the discovery. 

THE COURT: Wait just a moment. The Court has not 
blocked any discovery. 

MR. FEINBERG: No, not you. If your Honor please, 
Mr. Cooper has failed to appear on the last two occasions 
to have discovery proceedings. 

MR. COOPER: We were in court on both days. They 
have noticed me for an examination today, as a matter of 
fact. I1 offered to be examined in New York and they have 
refused. The last time,I was in this court. There is no 
question here of -- 


THE COURT: I encouraged you to submit to your 


examination, and I told you don't resist going to New Jersey, 


your bank did business down there. 

MR. COOPER: No question about it. Judge, I have 
no reluctance to go. I will take my measures. But I can't 
be here and in New Jersey the same day. And both days they 
fixed on court days. 

May I go one step:further. We, the bank, have 
totally submitted to examination on every matter. We have 
given them very piece of paper that we had on this. 

'HE COURT: It seems to me that Laird can 


adjudicate in the New Jersey court the priority of lien. 


MR. COOPER: That is right. 
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THE COURT: And I have never said anything other 
than that; I have never said anything contrary to that. 
It was never my intention to enter any order that prevented 
that. And I have never limited the agiscovery in either this 
action or that action since the January 10 hearing. 

MR. PEINBERG: If your Honor please, I accept 
that most graciously and I respect it and I believe it. I 
don't question wnat the Court is telling me But, if your 


Honcr please, that is not the image or that is not the 


picture that we got i: New Jersey.ir co :r court in New Jersey. 


If Judge Wiley were here, he would t.ll yo. chat. 

THE COURT: It is all in black and white; it is 
all on paper. 

MR. FEINBERG: I agree with you. It was a matter 
of interpretation of what the words and the verbiage of that 
Order meant. We said what you said. And Judge Wiley is 
confused, because =f the representations made by Mr. Smith 
the last time we were there in court on February 10. 

MR. COOL : May I return to the issue before 
your lionor for a moment? The order that was prohibited by 
the injunction is the very order, auspite thr judge's know- 
iedge of the order, despite the knowledge by Laird, actual 
knowledge, and despite the actual Knowledge of 3ay Point -- 


the precise order which was the basis for my application for 
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the restraining order was the one wiiich these parties 
combined in concert to affect. . 

THE COURT: You know, I did not see that. All I 
Saw was misconduct on the part of Bay Point. I did not 
see anything done by Laird to attempt to oust this court of 
its jurisdiction. 


MR. COOPER: If your Honor has before you -- and 


I assume that counsel for Bay Point has made this available -- 


a transcript of the hearing before Judge Wiley, it will be 
crystal clear that this was an effort in combination to 
effect the execution by the judge of an order which your 
Honor had prohibited. 

THe COURT: I will read it, but it looks to me as 
if Laird wanted to get on with his foreclosure. 


MR. COOPER: May I proceed to the question of fore- 


! 
Closure. We have no objection and have never had any objection 


to litigating the foreclosure issues in the New Jersey court 
with any of the parties. But the unfortunate fact is that 
wnile Bay Foint as Plaintiff in this action is restrained 
from trying elsewhere the issue of validity of our mortgage, 
the core of the Laird procedure to achieve priority rests 
entirely on one question, and that is whether or not we hold 
a valid mortgage. 


THE COURT: I did not understand that at all, Mr. 
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Cooper. 

MR. COOPER: Let him restate bE te 

TUE COURT: I just heard mr. Feinberg tell 
me that their contention is that their mortgage should 
have been placed on record first and achieved priority 
of lien. 

MR. COOPER: I will consent to that limitation 
completely. 

THE COURT: I don't see how he can raise, that is, 
how Laird can raise the equities which may exist between Bay 


Point and the bank or the bank's assignors. 


MR. COOPER: Very good. - am very happy with that. 


THE COURT: It is nice to have somebody happy. 

You have been very patient, sir, and you have come 
a distance. I take it you are down in Trenton? 

MR. ROSENBERG: Yes, sir. May I say that I, as 
I te ld the Court before, heard of this case for the first 
time -- I said Thursday; it was Wednesday -- and it was at 
Judge Wiley's request that I appear. 

Very frankly, in the order the judge was not sure 
whether you were restraining him, the New Jersey court, from 
proceeding in the action, and I must admit that this 
disturbed him quite a bit. 


THE COURT: The order Speaks for itself, but I 
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think to a limited extent I may have. 

MR. ROSENBERG: If the Court does not intend to 
limit Judge Wiley or the court, we would ask for a corrective 
Or amended order. 

THE COURT: I will have to review that point. 

What I really intend to do is to protect the jurisdiction 
this court. I think % would have to tell you that no 

One has greater respect for the state judges than I, and it 

is not my practice to attempt to look over the shoulder of 

the state judges or second-guess them in any of the work tha? 

they do. My relationship with the state bench in this 

district I regard as excellent and among. the best. 

MR. ROSENBERG: I appreciate that, your Honor. 

It was just a -- 

TV COURT: What happened here in my view is a 
manipulation being undertaken in that court to oust this 
court of the jurisdiction of this case, and the statute 
does permit, notwithstanding the general provisions against 
injunctive relief under these circumstances, the statute does 
permit, indeed it requires, this ccurt to act in aid of its 
jurisdiction. 

You know, a busy court, as I am sure Judge Wiiey's 
court is busy, does not always see exactly what is going on 


when sometines a pretrial order is Proposed, as happened in 
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this case. What they were trying to «do is to .itigate 
first transitory claims, which are involved in this case, 
which in my view, once decided, would have a res judicata 
and a collateral estoppel characteristic in this action. 

It is true that this morning Mr. Wolf expresses 
Some doubt -- he does not come out and say that they don't 
have, and I have asked him on the record here this morning 
if they would not have, res judicata and collateral estoppel 
factors -- what would be the purpose of litigating it? 
Because if you are only iitigating it in rem, they are 
fighting over no ~ oney. 

MR. ROSENBERG: If your Honor please, may I 
request that an amended order--if ycu wish I will prep*re 
it -- be entered as far as this restraining order is con- 
cerned, specifically eliminating Judge Wiley from personal, 
you might say, restraining ad limiting -- 

THE COURT: A ~estraint is only official; it is 
certainly not personal. 

May I ask you all.to do this. I know many of you 
come a distance. I have some other tatters which are 
Waiting here this morning. i am about ready to take a 


recess in any event as far as I attend to those. I would 


like you all to sit down together for a few minutes and see 


if you can't address yourselves to this problem ina practical | 


- 
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‘ ! fashion which will serve everybody's interests. A 
3 | want to convey to you is that it is not my purpose to pe... 
I 
j ! the subject matter of this litigation to be ousted by any- 
5 | thing that occurs in New Jersey. It is not mypurpose to 
P | offend or impede the courts of the sovereign State of New 
a | Jersey or any state. It is not my purpose to impede Laird. 
S And I have no difficulty with having the priority of the 
9 recordation litigated there or having the property sold 
- | Subject to these different mortgages, with the surplus money 
| to be apportioned later. | 
¢ | | 
e ; 1. This instant case that is here before me can be 
13 | tried as soon as all of you gentlemen would get organized 
} j 
4 and finish your discovery and come in here aid say you are 
15 ready to try it. When you try it, you may get down right 
16 to the central issues here and resolv. all these problems. | 
"7 | And they ought to be. The thing has dragged too long. 
; om | So I askyou in a good professional spirit -- and 
i 
- ! I am going to particularly ask you, Mr. Rosenberg, since 
, - | you are a public official -- to taka a leading oar in trying 
| to harmonize the discussion. 
21 || 
2» | HR. ROSENBERG: I will do that, your Honor, but | 
+9 és | may I make one other request while I am on my feet? | 
, . | THE COURT: Certainly. I want you to sit down | 
H 
" 05 together in the juryroom, and I will come back to you as soon 
‘ | 
| | 


‘unnecessarily, but just to refer to what happened on 
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as I can. You may continue, however. 
MR. ROSENBERG: My second request, your Honor, .- 


based upon the fact that I have never even seen the complaint 


in the court ‘r- And I would like an Opportunity to 


review that compl:/at and to Submit to your Honor within a 
week Or tén days, as your Honor may order, a brief or memo 


On the state's position as to -- 


THE COURT: I don't think you will have to do that. 


Because I think that if all of you will sit uown anu maintain 


! 


cordiality you will be able to work out a practical arrangement, 


and where by consent you can probably get your own needs, 


your official requirements, Satisfied. I am sure you can. And 


I think the gentleman who represents Laird c n go away from 


here feeling satisfied. 
MR. FEINBERG: May I beg the Court's indulgence 


and not to belabor the issue Or tax the Court's efforts 


February 10, 1975, before Judge Wiley: When we were asking 
for discovary proceedings that I referred tc previovsly and 


Mr. Smith who is New Jersey counsel for Republic National 


Bank, that Judge Wiley had said ten days, these depositions 


will be taken in ten days -- 


MR. COOPER: Fifteen. 


MR. FEINBERG: Just a moment. Mr. Smith said, 
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‘Well, wa need at least fifteen days," which meant the 
Outside date was the 25th. And to accommodate them we set 
it for the 25th, 10 o'clock in the morning, at Mr. Wolf's 
Office. Is that correct, Mr. Wolf? 

MR. WOLF: Yes. 

MR. FEINBERG: And then aka e’rasiveness, 


THE COURT: But I -- 


MR. FEINBERG: Just a moment. And they urged -- 


THE COURT: Please. I don't wan. to get off on this! 


tangent at this particular moment. I will hear you before 
I close the record. Howeve I don't want to get off on it 
now, because I feel I might jeopardize your efforts to work 
up something reasoni*’e. But let me say this to you: No stay 


or injunction or restraint is granted here without a hearing 


| and findings and conclusions. If any of you did not read 


, them, you should have. 


The order was entered on notice of settlement 
to Lay Point in our normal practice. If there is anything in 
the order that does not track what I said from the bench when 
I granted the restraint, then you are still entitled to go 
by the findings and conclusions and I will correct the order. 
I definitely told all these people that the discovery in this 
case was to proceed and that the discovery in te New Jersey 


Case was in no sense limited, 


$0Ou' &N DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 77-4560 


“ 


Ss ££ 8 BB 


So that there was no reason in the world, except 
possibly having two things to do on the same day, which would 
prevent that discovery from being completed to Judge Wiley's 
full satisfaction. 

MR. FEINBERG: Thank you, sir. 

MR. COOPER: May I, so the record is clear: There 
has now been a superimposing Stay by the Southern District, 
by this Court, on all of the proceédings in New Jersey 
arising cut of a Chapter xI proceeding in which the first 
mortc=yee, FMI, is invo)ved. It was on the basis of that 
Stay that Judge Wiley adopted t.iie fact that no proceedings 
could continue, including the discovery proceedings, and he 
SO advisea Mr. Smith, who advised me of that fact. 

MR. FEINBERG: Theat is not quite accurate. 

MR. COOPER: Now, let us proceed on this. 

MR. FEINBERG: No, nro. 

MR. COOPER: And Judge Wiley has written a Jetter 
to the attorneys, to Weil, Gotchal « Manges, who are the 
attorneys for FMI in the Chapter xI proceedings, inviting 
their instruction or their interpretation as to the scope of 
the restraining order issued by the court of this district. 

THE COURT: You are talking about the Bankruptcy 
Court in this district? 


MR. COOPER: Yes. 
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VHE COURT: Which bankrupicy judge has it? 

MR. WOLF: Herzog. 

MR. COOPER: It is before Asa Herzog. But the 
Order by statute, the filing of the Chapter xI by statute, 
imposes this stay on all proceedings. 

THE COURT: All of you are experienced attorneys, 
and you inclines that the bankruptcy judvyes in this district will 
modify that stay on request. 

MR. FEINBERG: That is exactly what Judge Wiley -- 
he wants to see what took Place. And I am sure that we can 
convince him that it would be in no way effective as far as 
Our -- 

THE COURT: If you apply to Judge Herzog, I am sure 
that if you are not taking money away from the bankrupt he 
will permit the matter to continue. 

MR. FEINBERG: Right. 

Mk. COOPER: We have no objection to that. But 
there is an outstanding stay and we respected the stay. 

THLE COURT: That should not prevent discovery in 
this litigation. 

MR. COOPER: It certainly shouldn't. 


THE COURT: Judge Herzog will arrange that for ary 


of you. 


MR. COOPER: One other point, if your Nonor please. 
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I don't want to be painted here as cesisting -- 

Tlk COURT: Nobody is paiiting you -- 

MR. COOPER: I tell you why. 

THE COURT: No, please, do me a favor. Go confer 
with your adversaries. 

MR. COOPER: One other point that I must -- 

THE COURT: I have other litigants waiting. 

MR. COOPER: This will take a second. We have been 
trying to complete our examination of Bay Point now for 
several months. and there has been an excuse after an excuse. 
So that what is good for me should Le good for them. We are 
ready to proceed. They certainly should be. 

THE COURT: All right, gentlemen, please take a 
short recess. the clerk will show you the room which you 
may use. If you need a telephone, any of you, just tell the 
clerk. 

(Recess) 

MR. FEINBERG: With your Ilonor's permission, I 
would like to rectify two things for the record, if your 
Honor please. In fairness to Mr. Cooper, I have learned -- 

I made a statement previously that he failed to show, refused 
to appear for the deposition at Mr. Wolf's office on the 
25th -- I have since learned in our discussions that Judge 


Wiley, hy virtue of the happening of other events, called off 
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Or nullified that particular order on the late afternoon of 


the 24th. Therefore, I owe Mr. Cooper an apology, and I so 


state it on the record, No. l. 

MR. COOPER: Thank you. 

MR. FEINBERG: No. 2, I said I restricted myself 
unwittingly when I said as far as our proofs are concerned 
in the state Beene ee ye to the matter of recordation as to 
whether or not wewere entitled to priority as against 


Republic National Bank. I want to enlarge upon that, if 


your Honor please. 


I also want to retain and preserve the position 
that we are saying that there is no money due and owing 
On that mortgage to Republic National Bank, either the 
mortgage itself or under the assignment that they allege they 


hold,and that they are under an obligation to prove that 


ther~ is anything owing if there is anything owing to them 
as to the amount if anything. 
THE COURT: If you have priority you have no 


concern with that, do you? 


MR. FEINBERG: If I have the priority, then I would 
have no concern. ; 

THE COURT: So this is a second line of defense. 

MR. FEINBERG: Yes. But I want the Court to know -- 


THE COURT: Are the issues or is the claim of 
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unclean hands or any of these other equitable claims which 
have been assected against Republic available to 
another, sir, in New Jersey? Because,you know, it would 
not be in New York. Those were personal defenses, if you 
will. Perhaps your real property law is different over 
there. 

MR. FEINBERG: I think it might be in the sense 
insofar as it affected the priority of our liens, yes. 

THE COURT: How could that possibly be? Why 
isn't your priority governed by the recordaticn laws? 

MR. FEINBERG: In the normal course of even-s, 
whichever lien is recorded first, unless something is said 


to the contrary within the instrument itself, that would 


have priority. 


THE COURT: And the only exception to that would be 


if the prior recordation of the lien which you assert to be 
junior was procured by fraud. 

MR. FEINBERG: As to its priority, yes. 

THE COURT: As to its recordation time. 

MR. FEINBERG: As to its recordation. 

THE COURT: The lawyer was sen* to the cou~thouse 
and he put the wrong one on first. 

MR. FEINBERG: That is right. 


THE COURT: Or perhaps by mistake. 
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MR. FEINBERG: Mistake or fraud, intentionally or 
unintentionally. By mistake or intention, yes. 

THE COURT: But that has nothing i» do with the 
issues between Bay Point and the bank 

MR. FEINBERG: No. I am not arguing about that. 
Except that I also want to show that we allege that there 
is nothing due to Republic National Bank on that mortgage, 
which would be tantamount to our Saying that if there is 
nothing due, then w2 have nothing to fear insofar as our 
pricrity is concerned. 

THE COURT: Nothing due because the bank committed 
various wrongs against Bay Point which it is Suing on here, 
Which Bay Point js suing on here. 

MR. Fi lNSERG: I am not sure I am Saying it 
committed against Bay Point. This is one of the Purposes of 


my getting discovery. I have certain suspicions, but I want 


t- knew exactly what happened from the persons under oath who 


were present. 

THE COURT: You could probably take advantage of a 
claim of payment, but these are really almost in the s :e 
of personal equitabse defenses or counterclaims thac the: 
are talking about, and I don't know how a stranger such as 
Laird gets any benefit from those. 


MR. PEINBERG: Let us Say that is true. That would 
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be for the courts of New Jersey to deiermine, would it not, 


sir? 


THE COURT: That is the whole argument here, is 


it not? 


MR. FEINBERG: Well, may I propound this to the 


Court: Did not Republic National Bank submit itself to the 


jurisdiction of the State of New Jersc,, the Superior Court, 


when they answered and filed a ccunterclaim in our proceed- 


ings and participate all throughout? We are not a parry to 


the proccedings before this Court. Should we not be able to 


be permitted to pursue our remedies une:wuabered, 


under those circumstances? i - spectfully submit that to 


this Court. 


THE COURT: That way of phrasing the question begs 


the answer, doesn't it? The answer to tnat question is 


Obviously yes, and if you read the transcript of my January 9 


li@aring I never said otherwise. 


MR. FEINBERG: This is the point of my a~gument. 


THE COURT; 


What you want to do over there is have 


a litigation of the transitory claims between Bay Point and 


the bank. 


MR. FEINBERG: I don't. 


THE COURT: Well, don't you? 


MR. FEINBERG: When I Say I don't, I mean I don't 
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object to it. I don't object to it, no. I say I am not the 
one that is seeking that, but I don't object to it. 


THE COURT: All right. I think I understand your 


| 
| 
| 
position. Were you able to work out anything in your | 
conferences? | 
MR. COOPER: We are narrowing the difference | 
between us. Perhaps with your Honor's assistance we can | 
bridge the gap. 
#3 between Laird and the bank, that there is no 
limitation on discovery either way; that there is no restraint, 
On the continuing of the foreclosure action by Laird; that 


there is no restraint on proving the date of recordation and 


amount due under the mortgage and assignment, with the 


limitaticn already described by your Honor that no adjudication 
May be sought or made which affects the validity of the 
mortgage and assignment, the issue kefore this Court. 


MR. FEINBERG: I take exception to that. That is 


not what I said. I think I stated ny position, which is 
completely anbkeusy to what. Mr. Cooper is now saying. 

THE COURT: As I heard your position, there was 
nothing in the findings and conclusions which I dictated | 
from the bench on January 9 which would inhibit your progress | 
in any way that I could see. 


MR. FEINBERG: But I just want it understood, if 
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your Honor please, that I do not -- 

THE COURT: Why don't you all agree that you will 
make this New Jersey litigation a purely in rem lawsuit and 
that you will not seek to assert it by estoppel of judgment 
or by res judicata or by anything else in any other form, 
and then go right ahead and g: this litigation resolved? 

MR. COOPER: The problem we have -- 


THE COURT: Isn't that a practical position? 


MR. COOPER: It is a very practical view, and I 


, ‘ | 
think that your Honor, by the first stay that was granted here 


} 
| 
| 
! 


back in 1974, early in 1974, to which we consented, by which 
| 


after the commencement of the foreclosure action in New 
Jersey, if your Honor will recall, we consented then to the 
order,which left to the New Jersey court in the sOreclosure 
action the determination as to the amount due on the 
indebtedness under the mortgage and assignment if any. We 
are still prenared to go that far. put the difficulty we 


have here is that we have some ten different parties invs.ved 


in the New Jersey lawsuit, including Laird, including FMI, 
and the others. 

THE COURT: The only parties that are before me are 
Bay Point and the bank. 

MR. COOPER: And Laird. 


Tit} COURT: Laird is not Lefore me, except that they 
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are here because they would like to intervene and get «ny 
ambiguity about this stay resolved. 


MR. COOPER: Right. 


THE COURT: And I don't think there is any, although! 


it may well be that the order, which was settled on notice 
and which the Court assumed was satisfactory as to the form 
because of the fact that no counterorder was proposed, may 
net precisely track, however, what I said on January 9. 
To the extent it does not, I am going +2 have it modified to 
reflect vrecisely what the Court's rulings were and to 
reflect also any modifications 1 might make as a result of 
this motion. 

Why can't you stipulate, Bay Point and the Republic 
National Bank of New York, that for purposes of this action 
no findings or conclusions or judgments or decisions in 
the Laird foreclosure action or in the bifurcated action 
or the consolidated action or whatever you want to call 
these matters which are pending before Judge Wiley will 
be pleaded or asserted as lav of the case or res judicata 
or collateral estoppel by judgment cr claimed preclusion 
under any theory whatsoever, and just agree to that, and 
then you obviate all of these many problems. 

MR. COOPER: Your Honor, all we are seeking is 


What your Honor has described. 
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THE COURT: Then why don't you stipulate that? 

MR. COOPER: The difficulty is that, the fact of 
Stipulation -- if counsel binding on Laird and if counsel 
binding on Bay Point will Stipulate as your Honor has 
indicated that the ultimate determination -- if I may 
finish, Judge -- 

THE COURT: Yes, 

MR. COOPER: -- that the ultimte and binding 
adjudication on these three parties before you shall rest 
with this Court as it was initiated as to the validity of 
the mortgage and assignment; otherwise we are going to have 
a conflict of law situation which is not resolved. 

THE COURT: There won't be any conflict of law 
Situation, because the New Jersey proceedings will resolve 
an in rem issue. The way you have your pleadings set up 
Over there and with the kind of pretrial order which you 
have over there, it appears to he including both personam 
Claims and rem claims. If you will agree that no decision 


in that action will be pleaded here as precluding anybcdy's 


‘rights, either the bank or Bay Point -- and this should be 


in their mutual interests; it is Bay Point who brought this 
action -- then I see no difficulty, and it would be possible 
to dissolve the stay and everybody could go litigate to 


their heart's content in New Jersey, and then they could 
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try the issues tendered in this case here. And I don't 
think we are concerned with Laird. 

The only reason Laird and the Attorney General 
are here this morning is that they are aggrieved by what 
they interpret to be the terx ‘£ the stay. ‘They are not 
concerned with the outcome of «sis particular Southern 
District litigation in the least way. 

MR. COOPER: is your Honor indicating that with 
respect to the validity of the mortgage and assignment -- 

THE COURT: They can make an in rem decision over 
there -- 

MR. COOP.R: In rem. 

THE COURT: == and you can try it de novo and in 


personam here. That is my view. Because, you see, after 


they make the in rem decision, what difference does it make? 


The property will be sold ‘t a judicial sale -- 

MR. COOPER: Shall I tell you what will happen, 
Judge, as I view it, with all due respect? If the New 
Jersey court is permitted to proceed with these parties 
and a determination is made invalidating the bank mortgage, 
and the foreclosure sale takes place and there is a Surplus 
derived, to which by New Jersey decision-making we are 
precluded from asserting any claim under our mortgage, we 


have nothing to come back to this court for, because Bay 
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Point is then in the posture of mOving away from this 

whole litigation here, they are the mortgagors, and we 

are left hanging high and dry. 

Our only chance of preserving our legal position 
is predicated 7n the jurisdiction of this court which 
Bay Point initially invoked. As a practical matter, we 
would be denuded of any protection against the consequences 
of the foreclosure suit. 

What happens if we later get a decision here, 
assuming that it is litigated and they continue to litigate 
it, which upholds the validity of the mortgage and assign- 
ment? 


To whom do we have recourse? We are out. The 


distribution has been made of the Surplus funds, the 


resolution of the validity or invalidity of the mortgage 
and the assignment has been made, and there is no recourse 
to anybody. It would in effect accomplish for them 


precisely the objective which they sought to accomplish by 


proceeding to have this issue of validity of the mortgage 
and assignment held by the New Jersey court. 
We seek the protection of this court. We have 
had the protection of this court. We have had an order 
issue out of this court. To have all of that nullified by 
the kind of acquiescence which they will be prepared to 


give -~- and if I were sitting where mr. Feinberg is sitting 
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~~ Mr. Wolf is sitting. I would welcome this kind of 
Stipulation. 

THE COURT: You are assuming the existence of some 
Surplus money, and perhaps you have the right to make that 
assumption. 

MR. COOPER: If there ao surplus money here, 
Juc this is an exercise in futility. 

THE COURT: Yes, indeed. 

MR. COOPER: Now, that being so, the thing that 
most encour?ges us as the bank that there is surplus money 
has been the zealousness of the actions on behalf of Bay 
Point and of Laird. We don't know. We have no way of 
knowing. 

THE COURT: WM :aning no offense to any attorney, 
this is a lawsuit that never should have been brought. 

MR. COOPER: Of course. 

THE COURT: So I don't thiuk it is valid to 
assume that because somebody is resisting the point, it 
must be important to them. 

MR. COOPER: We didn't bring it. We were brought 
into it. fThey are the ones that invoked the court. 

Judge, I know that a pragmatic approach is most 
desirable. We are not going to be too legalistic in 


relation to the framework of any proposal that comes from 
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your Honor. But I cannot surrender on behalf of the bank 
the position which was created by this court -- 

THE COURT: Why can't there be a foreclosure and 
Sale and see if there is any Surplus money? What is wrong 
with doing that? 

MR. COOPER: That is fine. I am ready to do 
that. 

THE COURT: Are you ready to do that? 

MR. WOLF: Absoiutely not, your Honor. Your Honor 
has said this a number of times here I have sat here and 
listened. But I must rise, your Honor, and say I am not 
going to stand by and let there be a foreclosure on my 
Client's property. This is not a first mortgagee that has 
loaned us $4 million or $450,000. With all due respect, 
frankly, your Honor, they represent Laird, who is a iroker, 
who is entitled to 10 percent of the four Million five, 
Which of course is the $450,000, and we say they are not 
entitled to a cent. We are attacking their mortgage. We 
have done this in the Laird litigation. 

It is our hope chat Judge Wiley will see our 
legal position in such a fashion that he will discharge the 
mortgage. We are not only attacking the mortgage; we are 
atta ig the note, the security for -- 


THLE COURT: Why don't you go forward with a trial 
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2 } with Laird and try it? Can't you make a motion to try it? | 
. 3 | MR. WOLF: I made a motion to bifurcate, which was 
ww 4 | denied. Judge, you have to understand that my viewpoint 
| 
7 5 | on this thing is that Of a person who represents a client | 
; ‘ 6 who vigorously is attacking the mortgage that was assigned 
‘ 7 | to Republic, this purchase money mortgage, on which he | 
8 | has numerous defenses and Opportunities to gain credits and | 
Pp 9 | concessions and go forth. It is a very extensively drafted 
| 
10 | dnstrument. It is not a simple mortgage and a note. 
: 1] | THE COUR": jj of those would be available to 
12 yOu in a foreclosure action, wouldn't they? Why on earth 
‘ 
13 | are you here? 
= : 14 MR. WOLF: Of course, we started this suit in 
| ’ 15 | May of 1973 because under that very instrument, in the hands 
ae, 16 | of Republic, they were. requirei without consideration to 
7 | giv? us releases. They would not give them to us. This 
: 1€ is a matter of absolute fact, never been denied. They 
“" 19 |; Say they have reasons they never gave us release, and of 
« | 
20 | course that is what I want to ask Mr. Cooper in his 
21 | deposition, because the bank personnel Say they did not 
2 | make that decision, Mr. Cooper did -- or at least bank 
ud counsel did. I don't want to misquote the gentleman. 
> * 4 MR. COOPER: They acted on my advice, and you want 
; 2’ | me to disclose the basis of my advice in the question put to 
| 
i 
| 


+ 
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me. 

THE COURT: That is a different issue. 

MR. WOLF: I don't want to get into that. The 
Simple, plain fact is that I am not going to stand by for 
a4 foreclosure and Sale,because it is unjust. My client 
feels he is not obligated to pay. 

THE COURT: Is there any way you can litigate 
Laird's mortgage? Can't you get that by stipulation in 
Judge Wiley‘s court? 

MR. WOLF: Judge, I earlier Said -- and I am no 
expert in mortgage foreclosures, I am not an expert in 
anything, I ama general practitioner, I am hanging in here 
by my fingertips -- 

THE COURT: When Somebody tells you that, sew up 
your pockets. 

MR. WOLF: I can tell your Honor is a student in 
this field. 

THE COURT: I am not. I try to be practical with 
problems. 

MR. WOLF: Well, I frankly think that one poin~ of 
difference between you a.d me is that you are looking at the 
case before the trial, on the briefs, the files. I look 
at it Oppositely. In the ena there will be flesh On the 


bones, and I think that is going to show you the atrocities 
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2 || tbat have been committed in te.ms of my client. But this 
3 | is what makes lawsuits and football games. 
4 | Judge, I have to say that my knowledge of fore- 
5 | Closures in New Jersey is this: They are in rem. You 
6 || Cannot obtain in personam relief. And earlier this morning | 
7 | Said that it was my understanding that, irrespective cf 
8 | whatever is in the pretrial order or what anybody says, the 
9 | fact is that if it was a, let us say, defaulting Situation, 
10 || @S most foreclosures are, When the papers are sent to the 
1] | standing master you send the note, you send the mortgage, 
12 | an attidavit of the amount due, a statement of the liens, 
13 | the liens are reported on, anda judgment is entered, and 
14 | then there is a sale and of course priorities are set forth. 
15 There is no in personam judgment ever rendered in a fore- 
16 | closure action. | 
17 | In fact, I have researched this point for my own 
18 purpose in the Laird suit to see if I could sue certain other! 
19 | parties that are not presently parties in this litigation, 
20 | and I became satisfied that this was not the case, I could 
21 not do it, because I couid not obtain an in personam judgment | 
a | in a foreclosure action. : 
: . 23 | THE COURT: But you can adjudicate in your 

2A | foreclosure action the issue of whether the mortgage is void 

. 25 | for failure of considerution or for want of consideration 


! 
| 
| SOUTHERN DISTRICT CouRT REPORTERS, U.S, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-46880 


4 


x 2 8 8 


A-217 

wc 54 
Or foryery -- 

MR. WOLF: Absolutely. Because we can't lose sight 
of the fact that a mortgage is security for a debt; we 
have to find out whether there was a debt, how much the 
debt was, and so forth. The issue you are addressing your- 
self to, to make crystal clear, is whether in deciding this 
issue they can later collaterally estop one of the parties 
in ancther litigation or another jurisdiction. | 

Frankly, as I said this morning, and the cases 


which I cite say this, or at least one or two of them do, that: 


the judg in the second case. hasto make that decision -- 
in other words, whether in fact he will permit collateral 
estoppel to be invoked -- 

Tuk COURT: This is what the dissent in this | 
circuit says in the case of Golcwan Sachs v. Edelstein. 
That is what the dissenting judge said. And I might 
privately agree with him, but that is not the rule. 

MR. WOLF: Judge Oakes? 

THE COURT: Yes, that is Judge Oakes. 

MR. WOLF: I realize he said that, but I am not 
relying on his dissent in that case. I am saying that it 
is obvious that whether in fact you can invoke the collateral 
estoppel, res judicata, law of the case, or whatever, is 


up to the second judge. 
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THE COURT: In this Circuit it is up to the Second 
Circuit. I happen to agree with Judge Oakes, but I think 
that the threat is there nevertheless, in view of the 
reported cases, including particularly the Goldman Sachs 
case. 

MR. WOLF: Goldman Sachs was a unique-type 
Sltuation, I think. 

MR. FEINBERG: They all are. 

MR. COOPER: The cases you don't like are always 
unique. 

THE COURT: What do you suggest? Is there any 
Practical way out of this matter? Are you ready to 
discontinue the action without prejudice? 

MR. WOLF: I have to tell you this, and I hope 
yOu don't become offended when I say it, and that is -- 

TUL COURT: What you should have done is taken an 
appeal. 

MR. WOLF: What I am about ready to say is this -- 

THE COURT: You don't offend me. I am trying to 
encourage practicality. 

WOLF: Judge, what I have to Say is two things, 
and I told Mr. Cooper and everybody else when we went back 
in the back room: I am prepared to take the appeal, because 


I have to get this thing resolved. f[ feel that it is going 
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2] ina direction that is hurting my Client, if there is n- 
3 other reason for it, and I think there is other reason. 
4 Secondly, I am not the attorney of record in this case. 
5 I don't want to whipsaw you by having mr. Schaul on one 
6 day Saying he is not familiar with the Laird case and 
7 | having me Say On another day that I am not familiar with 
8 the Bay Pc nt~Republic case. 
8 THE COURT: you Can Say it, but I take it with a 
10 | grain of salt. 
1] MR. WOLF: I have to Say, Judge, these two things: 
12 | One is that at this posture at this moment 1 have to Say 
13 toyour Ilonor I intend to take an appeal or at lease I 
14 intend to suggest to Mr, Schaul this; and secondly, I have 
15 | to talk with Mr. Schaul, because he is handling this 
16 | litigation up here in New York, his office has been the 
7 | counsel of record ever since its inception. And I would be 
18 | foolish, 1 think, to make a binding decision today. mr. 
9 | Schaul will be back in ten days, and at that time I will do 
20 | it. I don't know what the appeal time is in this juris- 
21 | diction. fr have been told that it expires tomorrow, 
2 || THE COURT: fr will enlarge that for you. 
3 MR. COOPER: Jf have said I would have no objection. 
a | *NE COURT: But I think first i¢ I cannot work out 
3s | 


3ome thing reasonable -- fr thought I could; I t'cucht that 
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your discussions would ali lead YOu tO something. I have 
already indicated to the Attorney General of New Jersey 
that he might have a few days to read the file and to file 
a orieft. But if you your partner is coming back 
in ten Gays, or your attorney who is associated in this 


- - y Ing #h- tre + a vorCAo ,ern a : } e S on 
understanc 4g that everything except Giscovery would be in 


Status quo until we decide the motion. nave 
merit. There may be a possibility 

moditv the stay in some fashion so as to ODbviate the 
warelouities and still preserve the jurisdiction here. But 
I would reaily think that there iS a lot of effort going 


+4 — e | = ar “= 7 _ rH - > - “ha 
YESTIONS which are not reaily germane to tne 


a 


zx _ . es Sie em ——— rete a mal nice At£e as ii i 
4itigation in New versey ought not to be any different than 
J J } 


“se CNG result of 4itigation nere. xoOou have to 
} + he ~~ - Ira Le ~ hac a+ W _ 
that all the courts are doing Justice to the best of they 


ability and that there 1s adequate remedy by appellate 

©2O you might be very well advised to just dis- 
continue this entire matter without prejudice and go in and 
fight 1: out before Judge Kiley. you m ght be very well 


aavised CO a0 that. 
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MR. COOPER: I can't speak for Bay Point, but I 
have one suggestion to make that may be consistent with 
your Honor's objective. 

Your Honor indicated by the order that you would 
give preferential treatment to this case. We have been 
exhaustively examined, and I think counsel have no com- 
plaint as to the production of all kinds of files and 
information. The Only two witnesses that they still seek 
to examine are the two attorneys in the case, myself and 
Mr. Arnold Smith in New Jersey. We have offered to be 
examined. We will then decide whether, if the question is 
not appropriate, we will make the appropriate objection to 
Se. 

I am even prepared and considering seriously 
not resisting the examination, asking my Client to lift the 
restraint on me, because once this examination is completed 
and once they have submitted Mr. Achee for Bay Point so 
I can complete my €xamination of him, we are ready to go 
to trial. 

THE COURT: I have never stayed the depositions. 
If anyone came in seeking to force a deposition by order 
to show cause, I woulda require depositions to proceed. 

MR. COOPER: This has been a matter of courtesy 


between counsel. I have been waiting now, it has been about 
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~“O months, and there has been Mr. Schaul's absence; Mr. 


Achee unfortunately had a death in the family which covered 


it, which I can understand; but now we are on the verge 
where we can really go to trial without any delay. And I 
am prepared to go to trial, 

THE COURT: While you are on the Subject -- 

MR. COOPER: Az “O0n as there two items are 
Covered. In other words, if this were possible, we could 
dispose of the issue that is raised before your Honor in 
advance of when it is likely to ever reach the New Jersey 
court, 

Why is that? For One thing, in the New Jersey 
court they are now confronted with this Chapter XI of FMI, 
the first mortgagee, who has initiated a mortgage foreclos 
and has priority over all of us. 

THE COURT: I would not put any emphasis on that. 
I am sure Judge Herzog would permit that Stay to be 
modified. 

MR. COOPER: Of course he will permit it. But it 
may have to be conducted by a trustee, under the aegis of 
a trustee. We don't know what is gOing to happen under 
Chapter XI. But it is going to delay the first mortgage 
Proceeding, which may wipe out Bay Point, wipe out Laird, 


and wipe us out if there is insufticient realized. 
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But this issue between us and Bay Point can be 
tried ia this court long before the mortgage foreclosure 
by the first mortgagee reaches fruition. 

I am for that. If they will give me a day when 


Mr. Achee will appear -- 


THE COURT: Before you go any further on this, 
I want to throw one other thought to you. What I do not 
Want to see is someone submitting to discovery and Saying, 
"Well, I plead the Fifth" or "I plead the attorney-client 
privilege" or "I plead something," in bar of answering it, 
and then come in three weeks later at the trial and give us 
very glib story or even one that isn't so glib. So if 


you are going to plead it on the deposition, don't come in 


won't look favorably on it. \ 
MR. COOPER: Judge, I am prepared to recommend 
to my client, with some assurance that it will not be 


gainsaid, that its attorneys, meaning myself and Mr. Smith, 


} 
| 
and expect to try it. you may be able to do it, but I | 


will submit to examination and will not invoke the attorney- 
Client privilege -- 1 need to transwit this to them and 
get it in writing from them -- and then I will proceed. 
We have one difficulty. I know they cannot help 
it, they want me out in New Jersey, we will have to go out 


to New Jersey to be examined. That is their privilege. 
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9 | THE COURT: All right. 
. 3 MR. COOPER: So that that is no problem. If they | 
| 
will give me a fixed date when I can proceed to complete 
wo ‘ 
‘ 5 } my examination of Mr. Achee -- he owes me a number of | 
6 exhibits which they promised to produce -=- we are all | 
‘ 
a 7 | finished with this. | 
8 | I tell your Honor that before the next several] weeks | 
= 9 { are out we should have completed depositions. 
10 T am doing all of this subject to other pressing 
7 engagements, but I am prepared to make the sacrifice. I | 
12 will sit with them at night; I will sit with them whenever | 
, | | 
13 | they want to. | 
14 TNE COURT: Mr. Peinberg wishes to be heard. | 
i 1 MR. FEINBERG: If I may, sir. | 
i 
- | THE COURT: Yes, | 
17 | MR. FEINBERG: I am sorry if I was Overly suggest- 
18 | ive by Standing here. [I did not mean to impose myself on | 
19 | the Court unreasonably, except to ask: What is our position 
: 20 | in view of what has just transpired in the past few minutes 
21 in terms of the repartee between you and counsel? Should 
i 
22 } we not be permitted to continue our foreclosure? 
-J vA} | THE COURT: I would Suggest that you order the | 
2% | transcrip: of my directives from the bench on January 9th. 
2 ao I think you might read that Over. 
| 
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MR. FEINBERG: I have that. 

THE COURT: -O you have all the pages? Because 
the Court's official copy has a couple of pages missing. 

MR. FEINBERG: I thought I did. 

THE COURT: Check the numbering on your pages 
If there is any inconsistency between the order which the 
Court signed and the Court's findings and conclusions 
under Rule 65 whch were stated On the record on the 9th 
of January, you May all of you treat the order as modified 
to conform to my precise directions. 

MR. FEINBERG: Thank you very much. 

TiiL COURT: I think those directions give Laird 
and the Court in New Jersey ample oppertunity to litigate 
the in rem matters between the parties. 

I must confess that Mr. Wolf does not agree with 
that, and he has made a persuasive argument this morning, 
which I am taking under consideration, and I am giving him 
time to talk with his colleagues and to submit anything 
further he wants, and of course the Attorney General of New 
Jersey has the same privilege. but as you presently stand, 
I do not believe that the Court's January 3 directives make 
any significant imposition on Laird. 

MR. FEINBERG: Thank you. Thank you very kindly, 


Six, 
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THE COURT: What you can't du is stand in the shoes 


to 


3 | of Bay Point 2.4 try this case. | 
— 4 : MR. COOPER: Is your Honor indicating that with 
’ s | respect to Laird that they may in their litigation in the 
6 New Jersey court try and perhaps secure an adjudication | 
‘ | 
7 which directly bears on the validity of the mortgage and cf 
; 8 the assignment which permits them collaterally to attack | 
. 2] our mortgage and assignment as not a party thc.eto -- | 
10 | THE COURT: I don't think they can do that, but I | 
11 | certainly think they can adjudicate any so-called real | 
12 | defenses. 
| 
; 13 | Mx. COOPER: As between us. 
14 | THE COURT: On the res. | | 
' 15 MR. COOPER: As between us. | 
16 ! THE COURT: But not these equitable issues. And I 
17 think they can litigate the issue of priority of recordation,| 
? 18 | mistake or fraud ka the recording, and there are probably | 
19 | “ther issues which they can litigate. But I don't think | 
t 2 | they can litigate the issues tendered to the Court in this 
21 case. 
22 | MR. COOPER: That i. all 1 am asking. 
- Pe os | THE COURT: All right. They ought to be able to 
mW | get adequate relief that way. 
e 25 | MR. “OOPER: That is exactly right. 
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THE COURT: Particularly if they are right on 
their priority of lien. @. 

MR. COOPER: Right. ak) 

THE COURT: If they are right on their priority 
of lien, all the rest of it is immaterial. 

MR. COCKER: Let me share my problem with your 
Honor. I am satisfied, and that is what I stated initially. 
The one issue that I consider beyond the capacity of the 
State court in New Jersey to resolve has to do with a 
coliateral attack, possibly resulting in an adjudication, 
involvi:., the validity of the mortgaye and assignment. 

I don't mind on the recordation, I hc -2 no 
objection to it, and I have so stated. I have no objection 
with respect to the amount due if any. Because if they 
are not pricr to us, that becomes a matter of concern to 
then. tut what they are attempting to do -- and I would 
like a disclaimer if one exists -- is to predicate their 
claim that there is nothing due under the mortgage to us, 
based on the claimed invalidity of the mortgage and assign- 
ment. 

It is one thing to say there is no money due to 
Republic in its direct and fiduciary capacity, because 
there are setoffs, which is what Bay Point claims. It is 


another thing to say there is nothing to do to Republic, 
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THE COURT: This matter is hefore me today for 
several purposes, in part for a reqular pretrial conference 
of counsel which I hold from time to time in getting civi] 
cases ready for trial and in part because there are certain 
motions pending before me, which I don't need to allude 
to in detail at this moment, at least two of them, ana furthe: 
pecause there has been a diffuclty in that counsel had aaqreed 
with Magistrate Schreiber of this Court, to whom it was 
delegated by the Court to supervise all pretrial ciscovery 


with a view towards making this preferred case ready for 


immediate trial, and they had agreed that the continuation 
or Mr. Achee's deposition would be held at 10 a.m. this 


morning, and it appears that Mr. Achee is a princival and 
an officer of Plaintiff ana that Mr. Achee did not anpear 
in accordance with the understanding of counsel and the 
Court has been advised that there is reason to believe that 
Mr. Achee is presently either in Europe or in the Middle 
East in connection with authorization which was aranted to 
him as Chairman of the Board of Directors of some other 
companies by the Honorable William Lipkin, the Bankrupntev 
Judge of the District of New Jersey. 
And nevertheless, although the Court recognizes 
the importance of the activities which Mr. Achee is said 


to be conducting, there was no basis for not honoring the 
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9 commitment to be here in accordance with Magistrate 
ay Schrelber's directions and the Court has had before it the | 
4 question of what sanctions, if any, or whether -- should he| 
5 imposed on Baypoint or whether the complaint should be 
6 Stricken out for failure to prosecute or what procedures 
7 would be equitable under the circumstances, and after hearina 
8 some extensive oral arqument in relation to those issues, 
9 it came to the attention of the Court tha counsel annear 
10 willina to make a reasonable accommodation, so that this 
ll cause may he determined by judament to he entered, which 
12 would permit the parties to go forward, would permit the 
a New Jersey proceedings involvine these parties and Laira 
| 
14 Associates to go forward with a mortgage foreclosure which 
| | 
| P es ' ; pia | 
5 || 1s of economic significance. 
| | 
16 Do I state it correctly, gentlemen. Ts there 
' | 
ae anything any of you want to add to that? | 
| 
is |! MR. SCHAUL: That's correct, your Honor. 
19 THE COURT: Would you please state for the record 
20 your understanding as to how this matter is to be disposed 
| | 
2] of? 
| 
22 || MR. SCHAUL: Your Honor, the proposal which T 
23 «Odi made was thatthis action be voluntarily discontinued and-- 
| 
a“ |! without prejudice, and we offered to stipulate -- 
25 MR. COOPER: Just a minute. 
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9 THE COURT: Let him finish. 

MD - i. Ts. —— , yo 811 ~ ~ 4 
3 MR. SCHAUL: We affered to stipulate certain 


items in connection with that discontinuance. 
4 


5 Item number one was that we would stipulate that 
GI the mortgage which is the subject of this action, that is; 


7 the mortgage from RBaypoint to United Berkeley, which 

8 subsequently was assiqned to Republic National Bank of New 
wf York, was validly executed at the time it was sianed, was 
10 validly delivered, was supported by consideration, was 


11 validly signed, was validly reported in New Jersey. 


9 =t ir; - } . + h ~ Ve > ha - 
12 Secondly, we stipulate that it has always heen 
13 tae unaerstandina of the officers of -- and the intention 


r 


14 of the officers of Baynoint Corporat 


On tnat tne mortaqadqer 


b- 


15 | presently held by Republic National Bank was to he a second 
16 || mortgage on the premises covered in its description ubject 


17 only to the lien of a mortgage later placed on in favor of 


18 Pidelity Mortgage Investors and that we had alvays understooc 


ct 


anantéh 
Oo anotner 


19 it was to be prior in sequence and priority 


20 || mortgage given by Baypoint Corporation to Laird Associates 
2 = r } t 


- 


21 and finally, we also agreed to stipulate that Bavnoint 


8 


Corporation would not at any subsequent time bring any action 


8 


for damaqes against Republic National Rank of New York in 


& 


any forum other than one located within the State of New 


YOR. 


& 
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THE COURT: I didn't understand there was any 
other than as to the damaqaes. 

MR. COOPER: First of all, it should be with 
prejudice. Otherwise it has no siqnificance. 

Secondly, the -- 

THE COURT: W 
merits and I think use of with prejudice or without prejudice 
is both awkward and I would suqgest to you that our prior 
based on the understanding, and I made 
some pencil notes, that there would be a 
entered ajudicating these particular issues on the merits 


= =A mat ey 


- , . Lae ee eI Sat n 
sO Cart as £2 goes. @€nd 2. 28. nezvtner wi 


It is a final consequential determination of a 
lawsuit. Of course, you haven't gotten to what the bank will 


do yet, but my notes indicate they wouldn't bring any action 


for damages in any forum and Ididn't understand they were 


planning to bring action for damaqes in New York. 

MR. SCHAUL: Your Honor, as we discussed before, 
that's why Itried to qo back through, before the reporter 
was summoned, before I could get all the way throuch. 

Mr. Cooper expressed the concern he did not want 


to be sued for damages in New Jersey or have any of these | 


| 
extrancous items brought up in foreian forum. 
! 
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2 MR. COOPER: Any place. I said the risk is I 
3 || said the risk that we are heing otherwise exnosed to is 
mrss | that this action conld be brought by other counsel reqard- 
. 
0 less of your goodwill in any forum, including New Jersey. 
4 6 I didn't have any intention of Subjecting our- 
y 7 selves to another lawsuit in this jurisdiction or any other, 


Le 2) 


Otherwise there is no conclusion to this matter. Our pur- 
pose is to determine the matter as we are now doing and on 


10 that condition we would be prepared to withdraw on the 


1] merits the counterclaim which now is a barrier to the 
. 12 voluntary disconti ce of this action. I think vour Honor's 
= recollection probably coincides with mine. 
. 14 THE COURT: That's my recollection, gentlemen. 
15 i If I misunderstood it, I would be glad to be enliahtened 
16 MR. SCHAUL: I anologize if I didn't make mvself 
7 clear. 
1 ! 
1B THE COURT: It is kind of unreasonable for a 
bo 19 | fellow whe is under the direction of the Magistrate not to 
i 
20 be here. This deposition of Mr. Achee was put over at 
9 1 : } 3 
21 i least three times from dates that were aqreed to or dates 
22 SI . ; ; 
aaa | that were directed to be followed by the Magistrate, | 
{- 3 \ 
Se i MR. SCHAUL: Three times put over. | 
i 
2: rn “J Y r n" } Mf 4 . lal . ' 
a i| THE COURT: Each time at the instance of “fr. 
“) Achee, placing himself in a position of one who annears to 


} 
| 
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cern tha 
New Jers 
have as 


/ 
ectc to prosecute. Tt would certainly i 
S th transitorv clai for damages here if h 
S taken place he could start tomorrow either 
st in the N York State ourt, or in this v 
o sue the bank again on the transistory claim 
and I did not understand that it's what was 
here. 

I hink it would be illusory to enter into 
pulation. 3efore I would direct his ce 
dismissal and I'll qive him a date early next 

ant But I understood you to say he bh 
that Lt was his— it was your cfforts to avo 
that brought this whole matter over. 

MR. SCHAUL: No, vour Honor, I stood up an 
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DIS 
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Cooper and apparently I 


4 


ld be \ to meet the bank's 
+ -h - } ay 7 e | 5 ac ; 
t wish to be sued for damages in 


mewhere. 


° x7 y -L 
in New York. 


oO 
a 


Any place. 


: L have not qot authority. Th 
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THE COURT: I am now making a direction on thi 


-y } MA Are} - a = - ~ ~ 
record that r. Achee will be pres’ rat in this courthouse, 
; - - g o ¢ = vA e mr nane 
ne will report to r LS at. 9230 on iday morning and 
} a | eyvalams + } : 7 rACo “Ss ANM cma nh se 2? - “ANnriwe,. 7 
he will submit to his deposition, which will be conducted 
unaer my direct supervision and will proceed until conclu- 
“4 ; + 5 Fay - +- 77 + 5 + r an ‘ - 
$ion and 1 furtiier tell you t! l rF SNATeRnTI / t 
-\mr ) & 17 S Ve ney ~ ~ ~ , 
ne not comply fully an rairiy with slrection, to make 
. 
- es AS mn h } + Inric an . , To as," 
a finding that he has abused the ‘Ss Of this: Coy rt, 
- } hac -and “a YN : rt a V4 . - lata ; 
that he has neglected to prosecute this litiaation in 
} eF TR - M ~ o by ¥ rh + Ty nara * - =" 
behalf of Baypoint Corporation, which I reqard in some 
aane ac c lter on #hat rorfarancsa «+o + 4+ 
,cnse as iS aster Oo, tnat x ee eze é CO tie 2 
eheeta here will indicratn a nealar} sma fat leer ~S AenReArhe DN 
sneetcts wis Wiles Anas cate a2 aegqiect and rtalaure re >Pal @}<: SUTE 
. ha > - AIN € +h Poa 2a] RNelac AF + $% Dee Q 
and that Rule 41B of the Federal Rules o lvil Procedure 


justifies me and I will do so on Monday mornina to dismiss 
his complaint with prejudice so you kindly get 
telex and you tell him in whetever place he is that the word 
from the Court is, be there. 
MR. SCHAUL: Your Honor, could I ask for more 
time than Monday morning? 

THE COURT: No, sir. That's adequate time. I 
have been had, gentlemen. I have been abused by this man 
and he is just not simply going to do it anymore. 


MR. SCHAUIL: Your Ho 


.o] 
ry 
rH 
2) 
5 
ct 
ft) 
iP) 
— 
J 7 
Q 
oe 
9D 
fe 


has abused anyone. 
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THE COURT I have ma my findings and direc- 
3 tions and I am waiting to see what will hanpen Monday morn- 
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MR. COOPER: For the motion. 

THE COURT: Where is your adversary, Mr. Cooper? 
MR. COOPER: 4n New Jersey, I suspect. 

THE COURT: I uspect so, too. 

MR. COOPER: I called him on Friday to discover 


whether 


again on Saturday, and 


was 


~wnri —nETiaad tds 
ana Calied him 


had reached 


a lll as _— " & Ine 
@aavised that Cney 


Achee in Kuwait, but that they had no way of knowing whether 
he would or would not appear, an -hen I was further advised 
by Mr. Schaui that he would sho me last night in the event 
tnet he had any further news. 4 did not hear from Mr. 


Mr. Schaul would be i 


he can't do it because he 


there is als 


COURT: Well, I 


inclined to dispose 


some question 


get the distinct 


impression 


of the matter but 


can't get authoritv, and maybe 


about whether his client is in 


a position even to give authority if he wanted to. 


MR. COOPER: 


THE COURT: 

the plaintiff Baypoint Cor 
in this courtroom at 9:30 
Submit to his three-times 


by my prior order, and I 


|} SOUTHERN 0151 
\) FOLEY x 


adjourned 


am noting 


CT COURT 
UARE, 


Yes 


De 


I am noting the failure of 


ue 


poration by Mr. Achee to be present 


On Monday morning, today, to 
derosition as required 
in default. 


that he is 
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Now, 
MR. 


under Rule 37, § 


complaint on tha 


s “eek hes 
=336 
what is your present application? 
COOPER: My application is for a motion 
ub-Section (b), Sub-Sub-Section (c), to 
‘ul failure to co ly with the outstanding 
ert, 
COURT: All ric Ce I will di MiSs thre 
© ground. I am somewhat concerned as to 


how to proceed with regard to the counterclaim. 


MR. 
Honor please, si 
with prejudice. 

THE 
vith prejudice f 
by the history o 
and there I rely 
Rule 41(b). 

Here 


Schaul? 


Situation is in 
MR. 
people who spoke 


directly. And 


COOPER: L will be satisfied, if your 


nce this motion, I take it, will be dismissed 


COURT: Yes, the complaint herein is dismissed 
Or failure to prosecute generally as revealed 
£ this case on the docket sheet of the Court, 


On Section 41(b) of the Federal 


he is, a little bit late, aren't you, Mr. 
SCHAUL: I was caught by an acciden:. 
COURT: Step up and tell us what the 
this matter. 
SCHAUL: Your Honor, I was speaking with 
to Mr. Achee. I did not speak to him 


I am informed that his negotiations for the 
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borrowing he was 


Phase that were he to withdraw, even for a few days, he 
might well or at least would r a substantial danger of 
losing the commitment which he already has for a very 
Substantial borrowing, and he therefore is unable to return. 

I would like EO, af x might -= 

THE COURT: That is most unfortunate, 

MR. SCHAUL: “= Just for the moment, run 
through the his Ory of Mr. Achee's deposition. 

THE COURT: I don't want to hear about your 
history of your deposition. < have enough information and 


Missing the countercl 


any costs 


tactics 
this case, 


I am founding my deter 
and elso on Rule 
failure of Prosecution he 


tion is concerned, a failure 


Seabrook and re] 


your co 


4l1(b). 


of the Court, a failure 


mn) 


r+ 


ated 


c 


cor 


alne 


, but I will not permit 


With 


on 


panies 


aim without prejudice. 


any more of 


and the failure to Prosecute which we 


a 


beha.f of 


critical 


the dilatory 
d 


have had in 


Mination both on Rule 37 


I think there has been a total 


failure to cooperate with 


reported to 
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re as far as 


me, although I have 


to honor prior commitments, 
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this Baypoint Corpora- 


CO cooperate with the directions | 


and a 


Magistrate which has also been 


no documentation of it, 
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and it is so ordered, based On the transcript here, a 
am also vacating the Stay which was granted with ri ect 
to the New Jersey litigation. SO you can go over there 
and try the issues in the mortgage foreclosure 
That is all there is to > A 
MR. COOPER: If your Honor please, I assu: 
that it is for willful failure? 
COURT: Yes, it is willful. It is very 
discouraging, 
MR. SCHAUL: If your Fonor please, I would like a 
to set forth the facts which I feel would indicate that 
Baypoint has not failed to prosecute this case. 
THE COURT: I don't want to hear any more. 


Tell the Court of Appeals. I have had enough of Baypoint, 
This Court Simply must conduct its cocket.: We have some 
eight or nine thousand pending civil cases in this cour 
and if people behaved as Mr. Achee has done, we would never 
be able to owe any of the cases, and I Simply cannot have 
it, and I a just not going to hear any more. You can go 
do what you please. I am gOing to hear the next case. 
They are ready. 


} & 
I 


MR. COOPER: We have two exhibits that were 


admitted. 


THE COURT: They are admitted for Purposes of 


~ 


oo 


nh 
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this hearing which I began on -the 24th of April. 

MR. COOPER: I would assume you would like | 
these for the record? 

THE COURT: You can keep them. That is ali, 


yentlemen. 
MR. COOPER: Thank you, your Honor. 
MR. SCHAUL: Thank you, your Hoaor. 
MR. COOPER: Would you prefer that an order be 


Submitted or we take it from the bench? 


THE COURT: Well, you can take it from the bench. 
You might need an order to vacate the stay in New Jersey and 


the Court may make its own Order there. I have a proposed 


form of order from the attorney for Laird, but I am not sure 
it is Satisfactory. I am going to vacate the stay over there. 


| 
MR. COOPER: No objection. 


| 


THE COURT: All right, gentlemen, that is all. 
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ORDER Al 


BOARD OF DIRECTORS OF DEBTORS 


Pm WTtrry PreLh TN 


onl Dr OY ~ . 
TO PROCEES Yeii tl NOP LNG 


NEGOTIA 


On application by debtors based on the annexed Petition of 


and Assistant Secretary of C. F. Seabrook Company, that Mr. Achee is 
presently either in Europe or the Middle East in an clu 
negotiations to effect either a refinancing of debtors' secured debt, nt 
which the interests of the unsecured debtors may be jeopardized, (that 
9 

oCehn Crataiirz, een KY 

is in the best interest of the debtors' estate and the general creditors to 
A 


authorize and permit Mr. Achee to continue the negotiations for a reasonable 
period of time, especially since they appear to be ‘a conclusion, no 
adverse interest having been represented andnoN.... of a hearing on said 


e 1 


plication need be given, sufficient reasoa appearing to me therefor; 


rite 


IAPR 2 21975 


AT rcscsssorcssereeh CLOCK...........M / 
WILLIAM LIPKIN é 
BANKRUPTCY JUOGE 


preby ORDCKED that: 


‘ _ + wes = — Te > > ryt ; harivs i and directe 
ie C. J. Achee be ano ne 1S nereoy authorized ano directed 


to continue negotiations being conducted at the present time b 
& & 
b } od +k ff 44} wee <b 2 
hirn, both id the Middle East. 
7 Sin Nir Achee j n transi 7 4 tinarary ie 12 
y Since Mr. Achee iS in transit ana Nils liinherer iS lar; 
determined by the individuals or lirms with wi he 1S dealing ang because 


3. Nevertheless, within one week the date of this Order, 

, - 471 an ara? ++ enn ~ +F 2. c af r % 

he shall give an oral or written report to tne Co-heceélvers of ine tatus ol 
o 


+h 


the negotiations and the contents oft 110n 


LO itbS ALLO) 


at the earliest practicaoie time. 


DAT=D: Camden, New Je f / 


et 1-4 


WILLIAM 


A ime copy 


’ ; ‘ A F 
dake Mees Ay Kew 
JACKIB. KOTOK U/ aay, 
Attorney for Cp-Receivers _ Bankruptcy Judge 


The Petition of Mark H. 


~+ 


4 +, Act ae a weet ee tana ae Se re 
1. C. J. Achee is Chairman of the Board of Directors, Vice- 


maeicdant * Sntiak S went . . nreine } Sn Pe arr ~ 
Pr esident, AssiStant secretary and a principai stockhricer ol C. as 


Seabrook Company, 


with real estate ceveliopment projects in this country anc eisewnere 
t J 


and a working knowledge gainec trom iong experience and in ls 


n+ 


occupation as an accountant previous to this. 


ound and in tne aiorementionec Capacir 


3. With this back 


, 


Mr. Achee is intimately familiar with the fiscal needs and Structure of 


*« ae, . we ly ccic A in n3101n +} snaAneci . +} 
Mr. Achee has actively assisted in guiding the iinancial aliialirs ol the 


4. A prime goal of the company has been to refinance a large 
) & 


i+ T t+naee Trawve fARec 
wage investors, 


aed te ep cote Petree ¢h can smutc Fina "awn tc fit tha ~~ ~ _— 
Inc. and to restructure the company's financing to lit the longer term 
r J & 6b 
a ane easac$ ‘nhs rent } rarmnanyte land-nariente = ce 
programs anc projects inherent in the company Ss ianc-oriented businesses. 
hawt? Afarch 16 1076 5 Wai A whe sieve = + myrRCW4r 
5. Onor about March 15, 1975, Mr. Achee went abroad pursuant 


to the authority vested in him by the Board of Directors of C. F. Seabrook 
Company to follow up on various foreign money sources contacted by the 
company. Your Petitioner personally joined Mr. Achee in Zurich, 


n 7 +107 
. 


Switzerland on March 17, 1975 in order to meet with and assess the 


various persons 


anc firms contacted and to Chart ou 


financing which would [fit the nee 


has been continuously negotiating with various persona and firms 
J & =) : 


mt, capabie of fulfilling the company's financial re- 


» Mr. Achee is in London, En; 


and 1n Serious 


negotiations to these en 


7 <As President of C. 


aah ale Camnancsy deh 
f. Sead rook Lompany, ced 


Petitioner's opinion is that Mr. Achee is t 1€ Only person 


knowledge, background and 


Pau 37 = ® boot be czy -. — 
Actililildarity DOtTN W oS i KE aDroonr 
r Nandy a ite whativ auwnand enukhoia riec and ¢ka ni rp 
Company and 1ts Wholly Ownea Suodsidiaries and the s Oources oI re- 
’ _ ‘se Jy 
~ vine 4, ep 
#. ime « 2S eee ves nre eeanr. w Bhaweae ; a 1 ts: Olen 
sinancing and his continued presence in Eur Ope,1S Critical to the 
‘ a 47] at wereebnmetne Ata rae rinnedta Chea smn th te thm Madd ta 
successful restr “cturing of the comnany's 4anences. if 1S the debtor's 
5 a J 


Specific objective to incorporate the company's negotiations through Mr. 


Achee into a ‘lan to be Proposed within the Chapter XI procecdings. 
An abrupt or premature return at this Stage by Mr. Achee would 
severely impair and interrupt the progress which Mr. Achee has 
made to G.ie and would be detrimental to the best interests of th 


debtors and their creditors. 


-obab od 


WHEREFORE, your Petitioner respectfully requests an Order 
of the Court perrnitting and directing Mr. Achee to conclude the 
oS 
presently ongoing negotiations. 


Sworn to and subscribed 
before me 


MARK H. WATSON 


DIANA MM. DENSON Le] Fee. " 
WOTARY PULLIC OF NEW JERSEY 


My Commission Expires Seat. 14, 1977 Bankruptcy Judge 


4) 1d Cok.) UA 


Som GALL i Gofie 
Ai fer Rapennnet pple 


